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No. 13,807 


QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. (a) May two indictments be joined and tried together, 
when the offenses charged therein are based on the same 
act or transaction, or on two or more acts or transactions 
connected together or constituting parts of a common scheme 
or plan? 

(b) May the consolidation and joint trials of two indict- 
ments be objected to for the first time on appeal? 

2. May appellant claim ineffective assistance of counsel 
where the record discloses that trial counsel was capable 
and experienced and advised appellant not to take the 
stand due to appellant’s inability to relate a consistent 
story, his previous criminal record, the fact that he was 
married at the time of the offense, and particularly in 
light of the trial court’s finding on the matter that appellant 
voluntarily waived his right to testify? 

3. (a) May objections regarding the trial court’s instruc- 
tions be raised for the first time on appeal, particularly 
when trial counsel specifically stated that he was satisfied 
with the charge? 

(b) Assuming, arguendo, that the instructions may be at- 
tacked for the first time on appeal, is the trial court re- 
quired to give an instruction on the subject of consent, 
where there is no evidence upon which to base such in- 
struction? 
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No. 13,807 
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v. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted in September, 1956 for viola- 
tion of the Miller Act, Title 22, D.C. Code (1951 Edition) 
§ 3501(a) (Crim. No. 969-56). Several days later, on Sep- 
tember 24, 1956, a two count indictment was filed in the 
District Court charging appellant with Housebreaking and 
Assault (Crim. No. 983-56) (J.A.1). On October 12, 1956 
appellant entered a plea of not guilty to the second indict- 
ment, but on November 7, 1956, accompanied by counsel, 
he withdrew that plea and entered in its stead a plea of 
guilty to Count Two of that indictment (J.A.1, 2,3). Prior 
to this plea of guilty, the Government, on October 16, 1956, 
moved to consolidate the two indictments (J.A. 2). The 
record reflects no objection to this consolidation on the 
part of appellant or his counsel, who were present when 
the motion was heard and granted (J.A. 3). On December 
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14, 1956, once more accompanied by counsel, appellant 
withdrew his guilty plea and again entered a plea of not 
guilty to the indictment. Trial by jury commenced on Feb- 
ruary 28, 1957 (J.A. 7). On March 4, 1957 the jury found 
appellant not guilty in Crim. No. 969-56, but found him 
guilty as indicted in Crim. No. 983-56 (J.A. 4). Appellant, 
on March 22, 1957, was sentenced to serve a term of im- 
prisonment for a period of thirty months to eight years on 
Count One (Housebreaking); one year on Count Two, to 
run concurrently with the sentence imposed on Count One 
(J.A. 5). 


A. The Trial 


At the trial, four witnesses testified on behalf of the Gov- 
ernment (J.A. 10, 28, 35, 37). No testimony was offered 
on behalf of appellant, other than the recalling to the stand 
of a previously sworn Government witness (J.A. 40-42). 

Appellant, the boy-friend of Mrs. Essie M. Bennett’s sis- 
ter, had gone out with Mrs. Bennett’s husband at about 7:15 
p-m. on the night in question (August 11, 1956) (J.A. 14). 


Mrs. Bennett was awakened about 4:30 or 5:00 a.m. when 
appellant, without her consent, came into her apartment, 
through the unlocked door, undressed and got into bed with 
her, throwing his left leg over her and ‘‘fumbling around 
back of me’’ (J.A.11, 12,15). Mrs. Bennett permitted this 
because she believed appellant to be her husband. When 
appellant discovered that Mrs. Bennett was going through 
her menstrual period, he arose from the bed and proceeded 
to the room where her young daughter lay sleeping (J.A. 
12). 

Mrs. Bennett testified that when appellant (whom she 
believed to be her husband) failed to return, she went to 
the girl’s room, snapped on a light and asked the little 
girl who was in bed with her. The girl replied, ‘‘Daddy’’, 
but Mrs. Bennett then saw that it was appellant in bed, 
with his pants down and his hand ‘‘at the front part of 
her’? (J.A. 12). The mother grabbed a bottle, threw it 
at appellant and struck him in the neck as he ran out the 
door (J.A. 13). She then called the police (J.A. 14). 
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Gertrude Bennett, the nine year old daughter of Essie 
Bennett testified (J.A. 28), that appellant had ‘‘one of 
his fingers in front of me and he had his other thing in 
the back of me between my legs, and then my mother came 
in there . . .’’ (J.A. 31). The young witness then cor- 
roborated her mother’s description of appellant’s hasty 
exit (J.A. 32). 

Officer Melvin J. Washington of the Ninth Precinct (J.A. 
35), interrogated appellant regarding his whereabouts on 
the date in question (J.A. 36). Appellant stated he was 
with a Henrietta Parker at about 5:00 a.m. (approximately 
when the offenses were committed) (J.A. 36). However, 
appellant later admitted leaving Henrietta Parker at about 
3:30 am. (J.A. 36). This latter time was confirmed at 
trial (J.A. 44). 

David Bennett, father of the child and husband of Essie 
Bennett testified (J.A. 37), that he had met appellant 
through his sister-in-law. He went out with appellant on 
the night in question and remained with him until two in 
the morning. The witness did not return home until approx- 


imately 5:15 a.m. that morning (J.A. 37). 


B. The Motion for New Trial 


On August 5, 1957, newly appointed counsel filed a Motion 
for New Trial (J.A. 53), with affidavits attached (J.A. 54- 
59). The Government, on September 26, 1957 filed its 
answer (J.A. 59), and the matter came on for hearing 
before the trial court on October 4, 1957 (J.A. 61). The 
motion was denied (J.A. 75), and on October 22, 1957, the 
trial court filed its Findings of Fact and Conclusions of Law 
(J.A. 75). This appeal followed. 


STATUTES INVOLVED 
Title 22, District of Columbia Code (1951 Edition) § 3501(a) 
provides: 
Indecent acts—Children—Any person who shall take, 
or attempt to take any immoral, improper, or indecent 


liberties with any child of either sex, under the age of 
sixteen years with the intent of arousing, appealing to, 
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or gratifying the lust or passions or sexual desires, 
either of such person or of such child, or of both such 
person and such child, or who shall commit, or attempt 
to commit, any lewd or lascivious act upon or with the 
body, or any part or member thereof, of such child, 
with the intent of arousing, appealing to, or gratifying 
the lust or passions or sexual desires, either of such 
person or of such child, or of both such person and 
such child shall be imprisoned in a penitentiary, not 
more than ten years. 


Title 22, District of Columbia Code (1951 Edition) § 1801 
provides: 


Housebreaking—Whoever shall, either in the night 
or in the daytime, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or room, 
whether at the time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of trade, 
with intent to break and carry away any part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more that fifteen years. 


Title 22, District of Columbia Code (1951 Edition) § 504 
provides: 


Assault or threatened assault in a menacing manner 
—Whoever unlawfully assaults, or threatens another 
in a menacing manner, shall be fined not more than five 
hundred dollars or be imprisoned not more than twelve 
months, or both. 


Rule 8(a) F. R. Crim. P. provides: 


Joinder of offenses—Two or more offenses may be 
charged in the same indictment or information in a 
separate count for each offense if the offenses charged, 
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whether felonies or misdemeanors or both, are of the 
same or similar character or are based on the same 
act or transaction or on two or more acts or trans- 
actions connected together or constituting parts of a 
common scheme or plan. 


Rule 13, F. R. Crim. P. provides: 


Trial Together of Indictments or Informations—The 
court may order two or more indictments or informa- 
tions or both to be tried together if the offenses, and 
the defendants if there is more than one, could have 
been joined in a single indictment or information. The 
procedure shall be the same as if the prosecution were 
under such single indictment or information. 


Rule 30, F. R. Crim. P. provides: 


Instructions—At the close of the evidence or at such 
earlier time during the trial as the court reasonably 
directs, any party may file written requests that the 
court instruct the jury on the law as set forth in the 
requests. At the same time copies of such requests 
shall be furnished to adverse parties. The court shall 
inform counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court shall 
instruct the jury after the arguments are completed. 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating distinctly 
the matter to which he objects and the grounds of his 
objection. Opportunity shall be given to make the 
objection out of the hearing of the jury. 


SUMMARY OF ARGUMENT 


Appellant was under obligation to protest consolidation 
of the indictments in the District Court. Since the record 
discloses no such objection, the point should not be consid- 
ered on appeal. 

The indictments were properly joined and tried together 
because the offenses charged all grew out of acts connected 
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together or constituting parts of a common scheme or plan. 

Appellant was rendered effective assistance of counsel 
by an able and experienced trial lawyer, and appellant 
should not be permitted to now substitute his judgment of 
trial tactics for that of trial counsel. 

Objections regarding any portion of an instruction or 
an omission therefrom must be made in the trial court, 
and cannot be raised for the first time on appeal, partic- 
ularly where counsel below stated his satisfaction. 

A court need not give an instruction when requested if 
there is no evidence upon which to base it. 


ARGUMENT 


I 


The Consolidation Was Proper 


While the record indicates that appellant was present 
with counsel (other than trial counsel) at the time the 
motion to consolidate was heard, this record does not dis- 
close any objection to said motion (J.A. 2-3). And it is 
equally clear that no objection was made to the consolida- 
tion at the time of trial (J.A. 8). Such being the case, 
the matter should not be considered by this Court on appeal. 
‘‘Tf [appellant] wished to be tried separately on these 
charges [he was] under strong obligation explicitly so to 
urge in the District Court by motion under Rule 14, Fed. 
R. Crim. P.’’ Monroe v. United States, 98 U.S. App. D.C. 
228, 234 F. 2d 49, 57 (1956), cert. denied, 352 U.S. 873, 
1 L.Ed. 2d 76, 77 S. Ct. 94 (1956), reh. denied, 352 U.S. 337, 
1 L.Ed. 2d 170, 77 S. Ct. 219 (1956). And had appel.ant 
been confused by the consolidation he would have made 
such motion. Here, however, ‘‘appellant did not at any time 
feel sufficiently confounded in his defense to request the 
court to compel an election between the counts’’. United 
States v. Silverman, 106 F. 2d 750, 753 (3 Cir. 1939). No 
motion having been made below, it follows, therefore, that 
the point now raised should be disregarded. 

It is quite clear, however, that the indictments were 
properly joined and tried together. Rule 8(a), F. R. Crim. 
P. permits the joinder of two or more offenses in the same 
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‘ Indictment, when the offenses are based on the same act of 
transaction or on two or more acts or transactions con- 
nected together or constituting parts of a common scheme 
or plan. ‘‘Rule 13 throws us back to Rule 8 by permitting 
the court to order two or more indictments or informations 
or both to be tried together if the offenses ... could have 
been joined in a single indictment or information.’’ Cataneo 
vs. United States, 167 F.2d 820, 822 (4 Cir. 1948). The 
question then is whether the offenses in the instant case are 
based on the same act (s) or transaction (s) connected 
together. The word transaction had been held to mean ‘‘a 
series of many occurrences, depending not so much upon 
the immediateness of their connection as upon their logical 
relationship.’’ Moore v. New York Cotton Exchange, 270 
U.S. 593, 610, 70 L.Ed. 750, 46 S. Ct. 367 (1926). And from 
the facts in the instant case, the occurrences had both an 
immediate connection and a logical relationship. Appellant 
entered the apartment of Essie Bennett without her consent 
(J.A. 15). That he intended to commit an assault was 
proven by the fact that he actually did assault her, moments 
after his entry (J.A. 12). Thus, the housebreaking and the 
assault were unalterably tied together both in point of time 
and relationship. Discovering the condition of Mrs. Ben- 
nett, appellant then got out of her bed and proceeded 
immediately to the room of Mrs. Bennett’s little daughter, 
where he then engaged in the alleged assault upon her 
(J.A. 12-13, 31). Once again, there can be no doubt that this 
action flared from the common stream of events which had 
just taken place. 

The term transaction has been also held to involve the 
‘balancing of conflicting interests: (1) speed, efficiency and 
convenience in the functioning of the federal machinery; 
against (2) the right of the accused to a fair trial, without 
any substantial prejudice to that right occasioned by the 
joinder of offenses . . .’? Cataneo v. United States, supra. 
Since the offenses charged were so tightly linked together, 
it is clear that a single trial of all offenses would and did 
result in trial efficiency and convenience. And it is equally 
clear that no prejudice to appellant resulted from such 
joinder. ‘‘Prejudice has consistently been held to occur 
when consolidation embarrasses or confounds an accused in 
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making his defense.’’ Dunaway v. United States, 92 US. 
App. D.C. 299, 300, 205 F.2d 23 (1953). But in the instant 
case appellant did not at any time feel sufficiently embar- 
rassed or confounded in his defense to request the court 
to compel an election. United States v. Silverman, supra. 
And compare Dunaway, above. 

Appellant, while admitting that his case is distinguish- 
able from that of Kidwell v. United States, 38 App. D.C. 
566 (1912), contends that the principle announced therein 
is, nevertheless, applicable (Br. 15). In Kidwell, this Court 
held (P. 570) that joinder should not be allowed where 
‘‘erimes charged are of such a nature that the jury might 
regard one as corroborative of the other, when in fact, no 
corroboration exists’’. That case involved a two count 
indictment, each count charging the defendant with carnal 
knowledge on two different female children at two widely 
separated intervals of time, namely December 18, 1908 and 
July 15, 1909. 

Here, however, the evidence presented by the prosecution 
was unlengthy and simple in nature. The evidence pre- 
sented as to each charge was easily identifiable and refer- 
able to the crime with respect to which it was introduced. 
And Kidwell has been held not to require reversal, where 
‘‘the evidence is so separable and distinct with respect to 
each crime, and so uninvolved, and the offenses are of such 
a nature that the likelihood of the jury having considered 
evidence of one as corroborative of the other is insub- 
stantial.’? Dunaway v. United States, supra, at page 303. 
Here, the jury’s clear understanding of the difference 
between the counts is plainly evidenced in their acquitting 
appellant of the Miller Act charge and in convicting him of 
the charges of housebreaking and assault. Maurer v. United 
States, 95 U.S. App. D.C. 389, 222 F.2d 414, 415 (1955). 


a 


Appellant Was Rendered Effective Assistance of Counsel and 
a New Trial Was Properly Denied 


Appellant contends that his counsel in the trial court 
failed to give him adequate representation, and states three 
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reasons for this conclusion: (1) Counsel advised him 
against taking the stand in his own behalf, (2) Counsel did 
not adequately investigate the case prior to trial in regard 
to interviewing allegedly key witnesses, and (3) Counsel 
misunderstood the elements of the offense of house break- 
ing (J.A. 19-20). 

In the trial appellant was represented by Mr. William 
B. Bryant, a most able and experienced lawyer, well known 
at the Bar, having successfully represented defendants in 
many celebrated cases. During the course of the motion for 
new trial, Mr. Bryant, who had been called as a witness, 
explained to the Court that he advised appellant not to 
take the stand, and testified, that in the course of inter- 
viewing appellant, he ‘‘was told several versions of what 
was supposed to have been one transaction’’ (J.A. 63). 
Counsel went on say that he was critical of these various 
stories, and ‘‘as the story changed again in critical aspects 
... L suggested to him [appellant] that if he couldn’t keep 
his own story straight, he certainly couldn’t keep it straight 
under cross-examination of a prosecutor much less capable 
than Mr. Blackwell’’ (J.A. 63-64). Mr. Bryant then testi- 
fied, that it was his sincere opinion that it would not have 
been advantageous to appellant to have taken the stand 
(J.A. 64). Counsel also stated that he had interviewed 
several witnesses prior to and during the trial, and that 
none had proved helpful (J.A. 66-67). Following the hear- 
ing, the trial court filed its memorandum denying the motion 
(J.A. 75-77), holding in part, that appellant had voluntarily 
waived his right to testify, basing his decision on the advice 
of Mr. Bryant ‘‘who impressed upon petitioner the possible 
detrimental effect of his taking the stand in view of his con- 
flicting stories as to the crime, his previous criminal record, 
and the fact that he was a married person at the time of 
the offense”’ (J.A. 76). The memorandum further stated in 
regard to the failure of counsel to call witnesses, and in 
respect to the affidavits of certain persons, filed in support 
of the motion for new trial (J.A. 76-77) : 


The witnesses who petitioner claims were significant 
to the result of the case were contacted by Mr. Bryant 
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at the time of trial. Counsel, in the reasonable exer- 
cise of his discretion, decided to call none of these 
witnesses to the stand. Mr(s). Henrietta Parker was 
interviewed personally by Mr. Bryant and could not 
testify to the action of the defendant during the time 
in question. Miss Christine Williams was also con- 
tacted. She said that she could not positively identify 
that the voice she heard over the phone was that of 
Essie Bennett. Mr. Bryant concluded that Mrs. 
Parker’s testimony was immaterial and Mrs. Williams’ 
of doubtful admissibility and little probative value. 
Counsel was never told about Willie Joseph Wil- 
liams, who is in military service. The Court finds the 
testimony of Williams, as evidenced by his affidavit, 
of no substantial importance in determining the issues 
of the case. 

The Court also finds the affidavit of Essie Lee Grant, 
the wife of Nathan Grant, immaterial to the crime in 
question. 

The Court finds, therefore, that no constitutional or 
statutory right of the petitioner was infringed. Peti- 
tioner was provided with diligent counsel who effee- 
tively pursued his defense. 


From the foregoing it is evident that appellant did have 
effective assistance of counsel, and that the motion for 
new trial was properly denied. ‘‘For present counsel to 
suggest that this court ascribe a meaning to trial counsel’s 
conduct which was specifically denied by that counsel is 
to ask that the court substitute its judgment of trial tactics 
for that of the lawyer in the forum. This court has re- 
fused to make such substitution’’. Wayche v. United States, 
90 U.S. App. D.C. 67, 193 F. 2d 703, 704 (1951), cert. denied, 
342 U.S. 943, 96 L. Ed. 702, 72 S. Ct. 556 (1952), reh. denied, 
343 U.S. 921, 96 L. Ed. 1344, 72 S. Ct. 773 (1952). See also 
Felton v. United States, 83 U.S. App. D.C. 277, 170 F. 2d 
153, 154 (1948), cert. denied, 335 U.S. 831, 93 L. Ed. 3835, 
69 S. Ct. 18 (1948). 
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Ill 


Objections to Instructions Cannot Be Raised for the First 
Time on Appeal 


At the close of all the evidence, the trial court gave a 
long and thorough set of instructions to the jury (J.A. 44- 
51). When the instructions were completed, the Court then 
inquired of counsel for the Government and the defense 
if there was anything further (J.A. 50). They replied 
(J.A. 50) : 


Mr. Blackwell: The Government is satisfied, Your Honor. 
Mr. Bryant: The defense is satisfied. 


Thus no objection to the instructions was made. 


It has been clearly established that one who fails to ob- 
ject to the judge’s charge and offers no instructions of his 
own ‘‘may not assign as error any portion of the charge 
or any omission therefrom. Rule 30, Federal Rules of 
Criminal Procedure.’’ Pitts v. Umted States, 99 U.S. App. 
D.C. 63, 237 F. 2d 217 (1956); Felton v. United States, 
supra. And this rule is particularly applicable here, where 
the instructions contained all the elements and ‘‘essentials 
of the offenses charged and of the law governing the jury’s 
consideration of the case’’, Coates v. United States, 87 U.S. 
App. D.C. 330, 186 F. 2d 338 (1950), and where ‘‘counsel 
for [appellant] in the court below, in response to inquiry 
by the court, stated that he had no desire for further in- 
structions and that he had no objections to the charge as 
given.’’ Wyche v. United States, supra. 

But assuming, arguendo, that an objection was properly 
made below, the record discloses that the instructions given 
were proper. 

Appellant contends that the trial court erred with re- 
gard to instructing the jury as to intent and consent. When 
instructing as to intent the trial court told the jury 
(J.A. 47): 


You will note from my reading of this provision of 
the Code that one of the elements of the offense is an 
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intent to arouse the passions of the person committing 
the act or of the child. Now intent cannot be directly 
proved. We cannot photograph the processes of the 
human mind or fathom these processes. Intent must 
be shown by what a person says and by what a person 
does. 


And after reading the Code provisions as to housebreak- 
ing, the Court continued: 


I have already defined what we mean by intent. That 
applies to the charge of housebreaking, just as much 
as it applies to the charge of taking indecent liberties, 
as I defined it to you before. 


And the trial court gave a clear and detailed instruction 
on the crime of assault (J.A. 47-48), an offense not requir- 
ing specific intent, but one in which intent is inferred from 
the doing of the act itself. 

In regards to consent, the court correctly pointed out 
that consent by a child is not a defense to a Miller Act 
offense. D.C. Code (1951 Edition) 22-§ 3501 (c). No spe- 
cific instruction was given regarding consent to the house- 
breaking, but the court did make reference to consent when 
discussing the assault (J.A. 48). At no time, however, was 
such an instruction requested, and even if made, the trial 
court, would have had to deny it. While in a criminal ease, 
a defendant is entitled to have his theory of defense pre- 
sented by way of instructions, this is so only when such 
theory has foundation in the evidence. Here, appellant of- 
fered no evidence on his own behalf to warrant an instruc- 
tion on consent as to the housebreaking and assault. He 
did not even take the stand in his own defense, and the 
record discloses that nothing was elicited by cross- 
examination of Government witnesses which would have 
warranted the giving of such instruction, if requested. Cf. 
Tatum v. United States, 88 U.S. App. D.C. 386, 190 F. 2d 
612, 617 (1951). 
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CONCLUSION 
WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


Ouiver GascH, 

United States Attorney. 

Lewis CaRROLL, 

JoEL D. BuackwELL, 

Watrer J. BoNNER, 
Assistant United States Attorneys. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
137 [ Filed in Open Court Sep. 24, 1956] 
Holding a Criminal Term | 
Grand Jury Impanelled August 30, 1956, Sworn in on September 4, 1956 


The United States of America : Criminal No. 983-56 
Vv. : Grand Jury No. Orig. 
Nathan W. Grant Housebreaking 
: Assault | 


: (22 D.C.C. 1801, 504) 
The Grand Jury charges: | 
On or about August 11, 1956, within the District of Columbia, 
Nathan W. Grant entered the apartment of Essie M. Bennett with in- 
tent to commit an assault. 
SECOND COUNT: 
On or about August 11, 1956, within the District of Columbia, 
Nathan W. Grant made an assault on Essie M. Bennett. 
/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 





A TRUE BILL: 
/s/ Paul Matthews 
Foreman. 


138 [ Filed Oct. 12, 1956] 
PLEA OF DEFENDANT 7 
On this 12th day of October, 1956, the defendant Nathan W. Grant, 
appearing in proper person and requesting the Court to appoint counsel 


which is so ordered, being arraigned in open Court upon the indictment, 
the substance of the charge being stated to him, pleads not guilty there- 
to. : 
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The defendant is remanded to the District of Columbia Jail. 
By direction of 
/s/ F. Dickinson Letts 
Presiding Judge 
Criminal Court # Two 


139 [ Filed Oct. 16, 1956] 
MOTION TO CONSOLIDATE 

Comes now the United States Attorney, by his assistant Robert J. 
Asman, Jr., and moves the Court to consolidate the above-entitled 
matters for trial for the following reasons: 

1. Rule 8 of the Federal Rules of Criminal Procedure provides 

- as follows: 

"(a) Joinder of Offenses. Two or more offenses may be 
charged in the same indictment or information in a separate 
count for each offense if the offenses charged, whether 
felonies or misdemeanors or both, are of the same or 
similar character or are based on the same act or transaction 
or on two or more acts or transactions connected together 
or constituting parts of a common scheme or plan." 

It appears from the evidence in both of these cases that the two 
offenses could have been joined in a single indictment since the offenses 
are based on the same acts and transactions, both in point of time and 
circumstances, and constitute parts of a common scheme and plan. 
Criminal Case No. 983-56 charges the offenses of housebreaking and 
assault of an indecent nature upon the mother of the child who is the 
complainant in Criminal Case No. 969-56, wherein the defendant is 
charged with a violation of the Miller Act, Title 22, Section 3501a. 
The evidence indicates that these offenses all occurred at approximately 
the same time and at the same place. 

140 POINTS AND AUTHORITIES 
1. Rule 8(a) of the Federal Rules of Criminal Procedure. 
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2. Rule 13 of the Federal Rules of Criminal Procedure. 
/s/ Oliver Gasch 
United States Attorney 
/s/ R. J. Asman, Jr. 
Assistant United States Attorney 


[ Filed October 26, 1956] 

On this 26th day of October, 1956, came the attorney of the United 
States, the defendant in proper person and by his attorney, Arve E. 
Hancock, Esquire; whereupon the government's motion to consolidate 
Criminal Cases 969-56 and 983-56, coming on to be heard, is by the 
Court granted. | 

The deft. is remanded to the D.C. JAIL. 

By direction of : 
/s/ ¥. Dickinson Letts 
Presiding Judge 
Criminal Court # 2 


[ Filed Nov. 7, 1956] 
WITHDRAWAL OF PLEA | 
On this 7th day of November, 1956, the defendant Nathan W. Grant, 
appearing in proper person and by his attorney, Arve E. Hancock, Esquire, 
in open Court withdraws his plea of not guilty to the indictment hereto- 
fore entered and pleads guilty to Count Two. : 
The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
By direction of | 
/s/ Bolitha J. Laws 
Presiding Judge 3 
Criminal Court # Assign. 





143 [ Filed Dec. 14, 1956] 
WITHDRAWAL OF PLEA 
On this 14th day of December, 1956, the defendant Nathan W. 
Grant, appearing in proper person and by his attorney, Arve E. Hancock, 
Esquire, in open Court withdraws his plea of A6t/ guilty to the indictment 
heretofore entered and pleads not guilty. 
The defendant is remanded to the District of Columbia Jail. 
By direction of 
/s/ Alexander Holtzoff 
Presiding Judge 
Criminal Court # One 


144 [Filed Mar. 4, 1957] 

On this 4th day of March, 1957, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, 
the hearing of which was respited on the 28th day of February, 1957; 
whereupon after further of the evidence is presented, arguments of 
counsel and the instructions of the Court, the two alt. jurors are dis- 
charged and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the deft. 
is not guilty in Crim. Case 969-56 and guilty as charged in Crim. Case 
983-56. 

In Crim. Case 969-56 the deft. is released. Release issued. 

Crim. Case 983-56 is referred to the Probation Officer of the 
Court and the deft. is remanded to the D.C. JAIL. 

By direction of 
/s/ Luther W. Youngdahl 
Presiding Judge 
Criminal Court #3 
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4 145 [Filed Mar 4, 1957] | 
We, the Jury, find the defendant, Nathan W. Grant, in Crim. Case 
969-56 
X Write Guilty or Not Guilty /u/ not guilty 
. We, the Jury, find the defendant, Nathan W. Grant, in Crim. Case 
983-56 


Write Guilty or Not Guilty Count 1 /w/ ae 
Write Guilty or Not Guilty Count 2 /w/ guilty 


, 


March 4, 1957. /s/ William M. Powell 
( Date) (Foreman) | 
146 [Filed Mar. 26, 1957] 


JUDGMENT AND COMMITMENT 
On this 22nd day of March, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, William B. 
Bryant, Esq. : 
It-Is:- Adjudged.that:the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of : 
Housebreaking and Assault | as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, : 
It Is Adjudged that the defendant is guilty as charged and convicted. 
It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized or for im- 
prisonment for a period of 
Thirty (30) months to Eight (8) years on Count 1; 
One (1) year on Count 2, to run concurmensly; with the sentence 
imposed on Count 1. 
It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
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_ officer and that the copy serve as the commitment of the defendant. 
/s/ Luther W. Youngdahl 
United States District Judge. 


[ Filed April 1, 1957] 
NOTICE OF APPEAL 
From Judge. 
Comes now the petitioner in in proper person before me a duly 


notary public deposes and say that the petitioner appeal from the con- 
viction and sentence by the Court on a plea of not guilty before jury to the 
| U.S. Appeals Court. for the District of Columbia. 

The petitioner was found guilty of house breaking and assult, be 
and-the-Miller Act before Judge Youngdahl on the 4 day of March 1957 
and sentence to 30 month to 8 yr on the 23 of March 1957 

Respectifuly submited 
/s/ Nathan W. Grant 





[Filed June 13, 1957] | 
Thursday, February 28, 1957 
The above-entitled matter came on for trial before JUDGE LUTHER 
W. YOUNGDAHL, at 11:40 a.m. 
APPEARANCES: 
On behalf of the Government: 


JOEL D. BLACKWELL, Assistant United 
States Attorney 


On behalf of the defendant: 
WILLIAM B. BRYANT, Esq. 
PROCEEDINGS 
4 MR. BRYANT: If Your honor please, I announced ready, too, 
and want to proceed with the trial. 

I might say to Your Honor there was a woman ee Henrietta 
Parker that I have talked to the defendant about, and who apparently is 
sort of hard to find. This case has been on two or three times before, 
and it has been continued. The last time the case was on, Henrietta 
Parker showed up here in the courthouse. I didn't see her, but Mr. 


Blackwell said she was here, and when the case was continued, she 


was told, along with the other witnesses, to be here today. I sort of 


relied on that situation. She isn't here today. | 

Because I am appointed to represent this man, and because there 
is just the outside possibility that what he says might be true, I am going 
to ask Your Honor to suggest that I get some help in locating this wit- 
ness. This trial will go on, I suspect, today and tomorrow. 

5) THE COURT: I probably will not come back tomorrow. I have 
got twenty sentences besides motions tomorrow. It will probably be 
adjourned till Monday. | 

MR. BRYANT: Yes. 

THE COURT: You will have enough time to get her. 

MR. BRYANT: I forgot about that, Your Honor. 

MR. BLACKWELL: I might say that we supplied Mr. Bryant with 
the address we had this morning, just a few minutes ago. 
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THE COURT: Let me ask this. Is Essie Bennett the mother of 


Gertrude? 

MR. BLACKWELL: That is correct, Your Honor. 

THE COURT: You have got housebreaking and assault, as far as 
the mother is concerned. 

MR. BLACKWELL: That is correct, Your Honor. 

THE COURT: And then, indecent liberties, as far as the child is 

“concerned. 

MR. BLACKWELL: That is correct, Your Honor. And there has 
been an order signed, consolidating these cases. 

THE COURT: Consolidating these cases for trial? 

MR. BRYANT: Yes. So there are three counts, virtually, here. 

MR. BLACKWELL: That is right. 

THE COURT: Ali right. 

MR. BLACKWELL: Of course, now, I am of the opinion we will 

6 probably finish this case today. It is a very short case, soI am 
wondering now; I don't know how that is going to affect Mr. Bryant's 
request. It is a very short case. 

MR. BRYANT: If it is, I think this: In order to protect myself 
from many letters and a series of 2255's, I think that we might last 
long enough tonight for -- 

THE COURT: I don't think it will finish today. I have got to ad- 
journ at 12:15. I have a meeting this noon. I should adjourn about 10 
after 12, right after you pick the jury. I hope you will have it picked 
by that time. 

MR. BLACKWELL: I don't think it will take too long, your Honor. 

THE COURT: I wouldn't instruct the jury today, anyway, so I 
think you are all right. 


* x * ae 


OPENING STATEMENT ON BEHALF OF THE 
GOVERNMENT 


* * * * a 


8 In support of this indictment, ladies and gentlemen of the jury, 
the Government proceeds to show that sometime around above five o'clock 





9 
on the morning of August 12, the complaining witness in the indictment 
involving taking indecent liberties with a child under sixteen years of 
age, Gertrude Bennett, was asleep in her home at 1221 Constitution 
Avenue, Northeast, here in the District of Columbia, and while in that 
bed, the defendant did enter the bed with her, and while in the bed with 
her, he had his trousers down. The evidence will show that he put his 
hands in her privates, and at the same time he put his privates toward 
the back of her. | 
The evidence will show that just before this happened, the mother 
of this complaining witness, Mrs. Essie Mae Bennett, was in her bed 
in the same room, and the defendant entered while she was asleep, did 
get in bed with her, and attempted to have sexual relations with her, but 
for a reason which she will disclose, he then left and went to the bed of 
the little girl. : 
Now, the evidence will show that at the time this man, this 
9 defendant entered the bed of Mrs. Bennett, she was of the opinion 
that it was her husband, and so she shoved his hand aside and she went 
on back to sleep, only to be awakened to find that he was in the bed with 
her little girl. Then, when she jumped up and said, "Who is that in the 
bed with yor, Gertrude?" she said, "It's Daddy." And she flashed the 
light on him and said, "This isn't your daddy, " and at that point the 
defendant jumped up, pulling up his trousers, with his shoes in his hand. 
She grabbed a bottle as he was attempting to leave the house and threw 
that bottle, and that bottle struck the defendant on the side of his head. 
The evidence will show that the door was open, it was not locked, 
and the reason the door was not locked was, the sister of the complain- 
ing witness, Mrs. Bennett, had come home from work late that night, -- 
aK * ae * : aK 
10 We will show, ladies and gentlemen, that this defendant was known 
by the little girl as "Hyattsville Grant," and was known in the community 
as "Hyattsville Grant," and both the mother and the daughter had seen 
him on several occasions before. We will show, ladies and gentlemen, 
that it was a bright room when the light was flashed on by the mother, 


10 
and she and the little girl did get a good view of this defendant. 
| The defendant was arrested some days later, ladies and gentlemen, 
and we will show that at that time he did have a mark on the side of his 
head, a knot on the side of his head which could have been inflicted by 
the bottle which had been thrown. 

If we show these facts, ladies and gentlemen, plus the fact, of 
course, that this crime was committed here in the District of Columbia, 
and if we show the elements, all the necessary elements of this crime, 
as the facts alleged in this indictment, we shall expect at your hands at 
the proper time a verdict of guilty on all counts. 

* * * * 

13 ESSIE M. BENNETT 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name. State your full name, please. A. Mrs. 
Essie Mae Bennett. 

Q. Will you face this way so the jurors can hear you, please? 
Don't turn your back to his Honor. Look directly at me, please. Now, 
you have to keep your voice up, Mrs. Bennett, please. 

Where do you live, Mrs. Bennett? A. 360 Fifty-fifth Street, 
Northeast. 

Q. Ican't hear you. A. 360 Fifty-fifth Street, Northeast. 

14 Q. Now, directing your attention to August the 12th, where were 
you living? A. At 1221 Constitution Avenue, Northeast. 

Q. Is that here in the District of Columbia? A. Yes. 

Q. Are you the mother of one Gertrude Bennett? A. Iam. 

Q. And how old is Gertrude? A. She is nine right now. 

Q. Where was she born? A. Right here in Washington. 

Q. Now, directing your attention further to the morning of 
October 12th, were you home? A. Yes, I was. 


ff --£- £ 
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Q. What time did you retire that preceding evening on the 11th? 
A. Oh, I had been in bed long before dark, about 6: :30 or seven o'clock, 
because I had just came from the dentist and I was laying down with a 


tooth -- 
*x * * 
15 BY MR. BLACKWELL: | 
Q. Now, did there come a time sometime during the night that 
something of an unusual nature occurred? A. Yes, it did. 
Q. Will you tell his Honor and these ladies and gentlemen of the 
jury just what of an unnatural occurrence took place at your home at 
that time? A. This was about between the hours of 4:30 and five o'clock. 


@. Keep your voice up, please. A. Between the hours of 4:30 


and five o'clock. 

THE COURT: Five a.m. ? 

THE WITNESS: a.m. In the morning. 

THE COURT: All right. 

THE WITNESS: I was in bed but this fellow, Nathan Grant, -- 

BY MR. BLACKWELL: | 

Q. Now, you say, "this fellow, Nathan Gran oh to whom are you 
referring? ! 

Will you point him out. please? A. Then he was known as Grant 
Hyattsville. That's as far as I know. | 

16 Q. All right. Point out the person who was known to you at that 
time as -- A. This fellow here with the brown shirt on. 

MR. BLACKWELL: May the record show, if your Honor please, 
that the witness has identified the defendant as Nathan Grant as the one 
to whom she is referring? | 

THE COURT: All right. 

BY MR. BLACKWELL: ; 

Q. Proceed. A. He came into the bedroom where I slept. 

Q. Now, what part of the building was that? A The back part. 
This was the basement. : 

Q. What floor? A. The basement. 
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Q. Very well. Proceed. A. And he taken his shoes off and his 
pants off and he climbed into the bed. And me, thinking it was my 
husband, I had my face facing the window in my room, and me, thinking 
it was my husband, I didn't move. 

He just got into the bed and threw his left leg over me and he 
fumbled around back of me and he discovered my pad. I had a menstrual 
period that month and he discovered that and, as he did, he just politely 
turned right back over as if though my husband would, and -- 

MR. BRYANT: Do what? Iam sorry. I didn't hear you. 


17 THE WITNESS: He turnt back over, got out of the bed. 


18 


BY MR. BLACKWELL: 
Q. Proceed. A. And taken his shoes and his pants and he went 


into the other room. That is where my daughter was, Gertrude. 


Q. Which daughter? A. My daughter, Gertrude. That is where 
she was. And so he, he didn't come back into the room. And so I didn't 
hear him go back out. So I decided to get up and go outside into the room 
where Gertrude was. 

So I went out there and I eased up to this bulb -- it is up in the 
ceiling. It was a sixty bulb. So I clicked it on before I said anything. 


And I glimpsed him. I didn't directly glimpse him then because I wasn't 


close enough to the bed. 

MR. BRYANT: Iam sorry, if your Honor please, but I can't hear. 

THE COURT: Can't you hear? You will have to talk louder. 

MR. BRYANT: May I sit here? 

THE COURT: Yes, you can sit there. 

THE WITNESS: As I walked into the room where Gertrude was 
sleeping I turnt the bulb on, the light on. And so I asked her, I said, 
"Gertrude, who is in the bed with you?" And so she said, "Daddy". 


I said, "That is not your daddy", and as I said that, I walked up to the 


bed, beside of the bed. 

And so I said, "Mr., who are you?" And I glimpsed him. He was 
laying beside her. Her, she is laying on this side of the bed facing me, 
as I walked into the room, and he on the back side. His hand was at the 
front part of her. I couldn't see what else was happening. 


a 
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His pants were down about three quarters below -- above his knee. 
And so after I glimpsed him, I really intended to turn and run. And so 
I said, "If you don't say anything", I said, "if I get a: bottle in my hand 
you will say something". | 

And at that moment and at that moment when I os that, me in- 
tending to run, I heard the scuffle, and as I looked back he was the one 
that was running. He was at the door with his shoes in his hands and 
holding up his pants. And that is when I threw the bottle. And as I 
threw it, he did like this and he ran out the door. | 

BY MR. BLACKWELL: 

Q. Do you know whether or not the bottle struck him? A. Yes, the 
bottle struck him. 

Q. What position? A. Right here at the back of his neck. 

19 Q. Did you know this defendant prior to that night? A. Yes, he 

had been there earlier part of the day but I hadn't seen him. I was in 
the back. 


Q. Had you ever seen him before? A. I have He out with him 


before. 

Q. And how did you come to go out with him before ? A. Throughby 
my sister. 

Q. Now, after he ran oh what did you do, if anything? A. After 
he ran out I went upstairs. You see, the house belonged to my step- 
mother and my father. I ran upstairs and I told them. I didn't go up -- 

I went up on the first floor. 

* * ** * * 

Q. Justa moment. A. Well, I went upstairs and I looked out the 
front window and just as I got upstairs to the front window and looked out 
he was just coming from out of the basement, and he still had his shoes 
in his hand and he got into this car, but he didn't turn no lights on. 

He just pulled off. : 

20 Q. Now, you say you went out with him with your sister? 

Is he your boyfriend or what? A. No. He was my sister's boy- 

friend. My husband and I went out with him and my sister. 
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Q. Very well. Now, where was your husband this night? A. They 
had left there together. 
Q. When you say “they” to whom are you referring? A. My 
husband and him, Grant. 
Q. Your husband and Grant left together? A. Yes, they did. 
Q. Now, -- 
THE COURT: Left together when? 
THE WITNESS: The same -- 
BY MR. BLACKWELL: 
Q. About what time? A. Earlier, before this happened, the 
Same day. 
THE COURT: When? What time? 
THE WITNESS: They left there about -- 
THE COURT: Well, speak up. 
THE WITNESS: They left there about 7:15, somewhere between 
7:15 and 7:30. 
THE COURT: On the 11th? 
THE WITNESS: That's right. 
THE COURT: p.m. on the 11th? 
, THE WITNESS: That's right. 
21 BY MR. BLACKWELL: 
Q. When did your husband return? A. He got back at the house 
about ten after five. 
Q. Did you make a report of this to the Police Department? A. 
I did. 
Q. And as a result of the report did there -- did someone res- 
pond from the Police Department? A. Yes. 
Q. And make an investigation? A. They did. 
Q. Did there come a time when -- strike that. 


Do you know the means the defendant used to gain entrance to your 


home on that particular night? A. You mean, how did he come about 
getting in? 

Q. Yes. How? Did he break the door or did he come in without 
breaking? 
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How did he get in, if you know? A. Well, the door wasn't locked, 
you see. My sister, Ida, she stays there also. Well, she was sitting 
on the front that night and so I didn't lock the door. I just pushed it 
together. | 

The lock wasn't on it. And she was sitting on the outside but I 
didn't know she had left. : 

Q. Was she sitting on the outside when you looked out after this 

22 man left? A.No, she was not. 

Q. Now, did there come a time after that that you saw the defen- 
dant? A. After? No, not after I saw him drive off from the -- in the 
car. : 

Q. Well, I mean any time after that did there come a time when 
you saw the defendant, Nathan Grant? A. No, no more. than when we 
came down here. | 

Q. You never saw him at Police Headquarters or anything ? 

A. That's what I am talking about, up when we identified him at No. 9 
Precinct. | 

Q. When was that? A. That same Sunday night. : "They caugit 
him that Sunday night and we were taken down to No. 9 Precinct and 
we identified him there. | 

Q. Did you have any difficulty in identifying him? A. No, I did not. 

Q. Did you know where he lived when -- A. Not definitely, I 
didn't. ! 

Q. Did you give him any consent to come into your home on that 
particular occasion? A. No. ! 

Q. That night? A. No. | 

23 Q. You are the landlord there, are you? A. No. You see, it is 
my father and my mother -- my stepmother and my father's house. We 
were only renting the basement. | 

Q. Well, that is what I am asking about. 

Did you give him permission to come into the part of your pre- 


mises occupied by you? A. No, I did not. 
* * * * ! * 
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BY MR. BLACKWELL: 

Q. Is there any doubt in your mind as to whether or not this 
defendant is the person who entered your home on this particular morn- 
ing that early morning of the 12th? A. There is no doubt. 

Q. How -- were the lights bright or were they dim lights? A. The 
bulb was a sixty and it is about five feet from the bed. 

Q. Thank you. 

MR. BLACKWELL: You may inquire, Mr. Bryant. 

MR. BRYANT: I have no questions. 

THE COURT: How long had you known this defendant before ? 

24 THE WITNESS: Oh, for about a month. 

THE COURT: How many times had you been out with him? 

THE WITNESS: We had been out about twice together. 

THE COURT: You say about twice? 

THE WITNESS: Yes, about twice. 

THE COURT: Can you tell more definitely ? 

THE WITNESS: We had been out about twice together. 

THE COURT: You and your husband and your sister and the defen- 
dant? 

THE WITNESS: I, my husband, and my sister had been out toget- 
her twice, but my sister and my husband had been out with him more, 
but me, myself, had been out with him twice. 

THE COURT: All right. That is all. 

BY MR. BLACKWELL: 

Q. And did I understand you to say on those two occasions your 

husband was along with you? A. Yes, he was. 


Q. Thank you. 
* . * * * 
25 CROSS-EXAMINATION 


BY MR. BRYANT: 
Q. At the time you were living on -- where did you say you were 
living? 1221 Constitution Avenue? A. That is right. 
Q. Your sister, was her name Ida? A. Ida Mae Brown. 


a 


, 
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Q. Well, now, she had lived there some four or five months 
before you and your husband went to live there, hadn't she? A, That 
is true. : 

Q. What? A. That is true. i 

Q. And you had met this gentleman over there at your sister's 
house on many occasions before you and your husband moved over there, 

26 didn't you? A. I had never met him before. | 
Q. Beg pardon? A. I hag never met him before. 


Q. You had never met him before? A. Not until I moved to 1221 
Constitution Avenue, Northeast. | 


Q. Well, when did you move there? A. It was around -- let me 
see: October -- it was during the summer, around J une or July. ButI 
don't quite remember but it was during June or July. 

Q. So you say you had been living there about a month before this 
thing that you testified to happened. ; 

Right? A. Approximately like that, somewhere, yes. 

Q. Now, do you have another sister -- how many sisters do you 
have in the District? A. Well, I have four sisters. | 

Q. And one of them lives on Dean Avenue, doesn't she? A. Yes. 

Q. What? A. Yes, she does. | 

Q. And have you met this gentleman over on Dean Avenue at that 
sister's house on one or two occasions? A. That is one occasion that 
we went to -- the first time we went out with him that is where we went, 
to a party on Dean Avenue. : 


27 Q. And who was with you when you went? A. My husband and my 
sister and him. : 

Q. Now, on this night that this man and your husband left your 
house who was with her? Do you know? A. When they left there I was 
in the back room. I don't know who left with them. My husband came 
and told me he was going up to the store with him. : 

But I don't know who left with them. 

Q. Now, let me ask you this: | 

You say that when this man came in the house you weren't asleep, 
were you? A. No, I wasn't asleep. : 
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Q. What time was it? A. What time was it when he came into 


the house ? 

Q. What time was it when this man came in the room and un- 
dressed and got in the bed with you? A. It was between the hours of 
4:30 and five. 

And you were wide awake, weren't you? A. Sure I was awake. 
No lights on, were there? A. No. 
What? A. No. 

28 . Well, now, you saw this man come in and undress? A, In the 
dark. I can tell -- I mean, my husband have came into my house many 
times and he came in knowing -- 

Q. Waita minute. A. -- for me -- you know, take his clothes 
off and undress in the dark. 

MR. BRYANT: Your Honor, will you admonish this witness to 
please answer my questions? 

THE COURT: Listen to the question and try to answer the 

- questions. 
BY MR. BRYANT: 

Q. You were aware of the fact that the man who was in the room 
undressed himself. 

Is that right? A. That's right. I was aware of that. 

Q@. And then got on into the bed? A. That's right. 

Q. How long would you say it took him to undress? A, It didn't 
take him no time. 

Q. And how long was he in the bed before you -- you said he 
started fumbling with you? 

How long was he in the bed before he started fumbling with you? 
A. As he got into the bed he started it. After he threw his leg across 
me. 

29 Q. Let me ask you this question: 

Had your husband been home the night before? A. Yes. The night 

before, him and Grant stayed out all night that night. 

Q. You mean on the night of the 10th? A. The night before this 
happened. 
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Q. Your husband and this man stayed out all night? A. All night 


long. 

Q. And when did you find that out? ) 

THE COURT: Well, you may be misunderstanding each other. I 
think she intends to say on the 11th, preceding the morning hours of the 
12th. i 

You might clarify that. | 

* * * * aK 

Q. You mean to say that early in the morning at about four or 
five o'clock, when this man came into your room, you are saying that 
that night, just -- the five or six hours just before that time your hus- 
band and this man had been out? A. Here is what I am trying to say. 
If you don't mind may I say it? 

Q. Why, of course. A. Like this, whatI am talking about now, 
happened like tonight, well, the night before is when they stayed out. 

30 THE COURT: Well, you Said before they -- your husband left at 
7:15 p.m. on the 11th? | 

THE WITNESS: No, he stayed -- my husband stayed out all night 
long that night. Well, he came back the next morning. Well, this 
happened that night. | 

THE COURT: I understand. You said before that your husband 
left at 7:15 p.m. with this defendant on the 11th? 

THE WITNESS: That was the same night that this happened. 

THE COURT: I understand. Is that what your testimony is? 

THE WITNESS: That's right. : 

BY MR. BRYANT: 

Q. Now, how about the night before this happened, did you see 
him? A. The night before this happened? | 

THE COURT: Well, now, the night before this ybeppened is the 
11th. This happened on the 12th. 

MR. BRYANT: I see, your Honor. 

THE COURT: You mean two nights before then? 

MR. BRYANT: Yes. 
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BY MR. BRYANT: 
Q. Let me put it this way: 
When had you last seen this man before he went out with your 
31 husband about seven o'clock that evening? A. I didn't because I 
was at work and when I came home my husband was gone. 

THE COURT: You are dropping your voice. 

THE WITNESS: I didn't see him because I was at work and when I 
came home my husband was gone. 

BY MR. BRYANT: ) 

Q. All right. Now, having in mind not the evening that your 
husband went out with him and stayed out all night but the evening before 
that, did your husband stay home that night? A. Yes, he stayed home 
that night. 

Q. What? A. (The witness nodded affirmatively. ) 

Did he sleep in the same bed with you? A. Sure. 
What? A. That's right. 

How about the night before that? A. Then, too. 
What? A. Then, too. 

Q. Let me ask you: You said that you at that time had your period? 
A. That's right. 

32 Q. When had that begun? A. What? My period? 4 

Q. Yes, having in mind the time that this man bothered you, was ‘ 
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it a day before or two days before or when? 
MR. BLACKWELL: I believe that is immaterial. ‘ 
THE WITNESS: The same night. f 
THE COURT: She may answer the question. 
THE WITNESS: It was the same night. It came on that same night. 

BY MR. BRYANT: 

Q. That same night? A. (The witness nodded affirmatively. ) 
Q. And let me ask you this: 


ate oa 


You say that this man politely turned over and got up and took his 
shoes and his pants where? Into the next room? A. That's right. 
Q. What? A. That's right. 
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Q. And how long had he left your bed with his shoes and his pants 
before you got up and sneaked into the next room? A. It wasn't quite 
two minutes. : 

xk a a aK ! * 

33 BY MR. BRYANT: : 

Q. Now, Mrs. Bennett, let's get our time sequence in order 
again. : 

After this man touched you he got out of bed. 

Right? A. That's right. 3 

Q. Don't shake your head. Answer yesorno. A. That's right. 

Q. And for just about how long was it after he did touch you that 
he -- that he lay there or got up? Tell us about that? A. See, after 
he touched me and found out -- discovered what he did, well, he just 
turned over and got up and got his pants and his shoes. 

Q. And then he went on in the other room? A. (The witness 
nodded affirmatively. ) : 

Q. And I have asked you this once before, but I want to make 
certain. ! 

34 After he left you and went into the other room how long was it 
before you went in there? A. It was just about -- from just about two 
minutes. : 

Q. What? A. Just about two minutes, if it was that long, be- 
cause I eased up out of the bed so that I make sure that I didn't make no 
noise just because me -- I didn't quite, you know, think that it was my 
husband in a way. : 

Because after he tried to sneak back out of the bed I figured it was 
something fishy and I was trying to, you know, find out what it was all 
about. 


Q. So you got up right away and went on in there ? A. I got up 


right away and went on into the room. : 

Q. Now, it isn't a fact that after he discovered what you say he 
discovered that he lay there about five or six minutes, is it? A. No, 
he didn't lay there at all. He just -- : 
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Q. Just got right on up. And it isn't a fact that he went out and 
stayed so long that you began to wonder why he was out there and went 
out there to follow? A. He stayed out there, yes. 

Q. Well, I understand he didn't come back in, but I mean, did you 
get up and go into the next room because you were suspicious that he was 
not your husband or because you thought he was your husband? A. And 

35 was trying to get back out of the door; that's what I figured. He 
was trying to sneak back out. 

Q. Back out of the house? A. That's right. 

Q. And you were trying to catch him before he did that. 

Is that right? A. That's right. 

Q. Now, do you remember coming down to the headquarters and 
making a written statement to the police -- don't you? A. Ido. 

Q. What? A. Ido. 

Q. And do you remember Saying in that statement that after this 
man that you thought was your husband discovered what you told us he 

discovered, that he lay there in the bed beside you for about five minutes 
or so and then got up? A. He laid -- it was -- 

THE COURT: No, the question is whether you said that in your 
statement. 

THE WITNESS: Yes, I did. 

BY MR. BRYANT: 

Q. You remember saying that? A. Yes. 

Q. And do you also remember Saying that the man left the room 
and he stayed so long that you thought he had gone to the refrigerator or 

36 something, to get something to eat or gone some place and lie on 
_ the couch and go to sleep, but he stayed so long that you got up and went 
to see where he was? A. That's right. 

Q. What? A. That's right. 

Q. So you didn't get up and follow him two or three minutes to 


try to catch him before he sneaked out of the house, did you? A. No, 
_I did not. 
Q. Well, why, now, -- which is right, what you have just told 
us or what you told the police? A. What I told the police. 
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Q. What you told the police? A. That's right. 

Q. Well, is there any reason why you should tell us something 
differently here? A. Well, getting me nervous and all, confused, I 
guess I just slipped; that's all. 

* cd 3K * * 

37 Q. Now, that you are under control, getting back to some of 
these questions about your relationship with this man or having known 
this man before, isn't it a fact that before you and your husband moved 
to the Constitution Avenue address that you would meet him at your 
sister's house? A. I don't recall. 

THE COURT: Well, now, you would recall, wouldn't you, if you 
did? 

THE WITNESS: I did not. 

THE COURT: Well, let's have it straight now. 

THE WITNESS: The first time that I met him was when -- 

BY MR. BRYANT: 

No, you have answered my question now. A. Well, I did not. 

You said you didn't do that? A. No. 

Now, do you know a woman named Christine? A. Christine who? 


©6686 


I don't know. Do you know a woman named Christine? 

Any woman named Christine? A. No, I don't. 

Q. Do you know -- do you know -- how about 615 Moulton Place, 
38 Northeast, do you know where that is? A. I discovered where 





that was -- 

Q. Just say yes or no and then you can talk. A. Yes, I do. 

Q. All right. Now, tell me all about it. A. And when I dis- 
covered where 650 Morton Street was was when they came to my house 
the same morning that this happened and this was the address that my 
sister gave that he gave her and said he lived there. 

And that was when I discovered 650 Morton Street, Northeast. 

Q. Well, let-- A. But other than that I didn't know it existed. 

Q. Do you know a telephone number, Lincoln 3-5149 and somebody 


answers the phone named Christine? A. I do not. 
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Q. You never call that number? A. I did not. 
Q. What? A. I did not. 
| Q. And you deny ever going to the Moulton Street address with 
this man before that morning? A. I have never been to the Morton 


Street address with this man. 
Q. Let me ask you this: How much light did you have in that room 
39 when the man came in and undressed? A. It wasn't any light in 
my bedroom. 

Q. Beg pardon? A. It wasn't any light where he came in and un- 

dressed. 

Q. Well, now, could you see the silhouette? Could you see the 
outline of him? A. I told youl had my back to him. I didn't even turn 
over. 

Q. Oh, you didn't even turn over? A. I did not. 

Q. All right. Now, when he went out of the room you didn't even 
turn over. 

Is that right? A. When he went out of the room, after he got 
completely out of the room that was when I turned over. 

Q. Well, didn't you just tell us -- 

THE COURT: Didn't you say that he took off his shoes and pants 
and climbed in the bed with you? 

THE WITNESS: Yes, but I didn't have to see that. I mean, I can 
feel -- 

THE COURT: You didn't see that? 

THE WITNESS: No, I didn't see that. 

THE COURT: Well, -- 

THE WITNESS: But when he threw his leg over me -- 

THE COURT: But you testified he took them off. 

40 THE WITNESS: He didn't have shoes or pants on when he threw 
his leg over me. 

THE COURT: Your testimony was based upon an assumption of 
what you felt rather than what you saw. 

Is that it? 

THE WITNESS: That is so. ButI -- 
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THE COURT: Go ahead. 
BY MR. BRYANT: 
Q. Well, let me ask you this: ! 
You also testified that after he found out what you said he dis- 
covered he got up and took his pants and his shoes and walked out. 
Now, did you see that or didn't you? A. I didn't see it but -- 
Q. Well, why did you testify to it? A. He didn't have his shoes on. 
Q. Now, what time did this happen? A. Between 4:30 and five 
o'clock. : 
Q. How long was it after you chased this man out of the house was 
it before your husband came home? A, He got there about ten after five. 
Q. About ten after five? A. (The witness nodded affirmatively. ) 
Q. And you say, say about ten or fifteen minutes or a half hour 
after you chased this man out he came home? A, No, it was about -- 
41 yes, about -- let me see. Let me think now. He got there after -- 
Q. No, please think out loud, will you please ? A. So this hap- 
pened. I chased him out of there about quarter of five and my husband 
got home after ten after five. | 
Q. Why do you say quarter of five? A. Why do I say quarter of 
five? | 

Q. Yes, ma'am. A. Because it was five when I called the police 
and my sister came home and I called the police and I just estimate the 
time between that. 

Q. Now, it was what time when you called the police? A. About 
five. 

Q. Well, now, do you remember on the 12th of the month which 
was the same morning, the early, -- well, at about ten o'clock on the 
12th of the month, which was, I guess, about five hours after this thing 
happened -- do you remember telling the police that this man came in 
your house at five minutes to five? A. I didn't tell the police -- when I 
called the police it was five o'clock when I called the police. 

Q. No, I am not asking you about when you called the police. 

I am asking you whether or not you told the police or whether or 
not you remember telling it to the police? A. You mean across the phone? 
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42 Q. Ma'am? A. You are talking about across the phone or talking 
with him in person? 
Q. Iam talking about talking to the police in person and making a 
written statement which you, yourself, signed, and at about 10:28 in the 
morning on Sunday, August the 12th of last year. 
You are down to Police Headquarters and you talked to the police 
and you told them what happened. 
Now, you remember being there? A. Yes, I do. 
Q. And do you remember telling them that it was about five 
minutes to five in the morning that this man invaded your house? 
A. It was about five o'clock. 
Q. What? A. It was about five o'clock. 
Q. No, no, Iam asking you what you told them. 
Do you remember what you told them? A. When the police got to 
.my house it was five o'clock and that is what I -- that is what time I told -- 
Q. No. We don't understand each other. 
THE COURT: The question is did you tell the police that it was 
five minutes to five when this man came into your house. 
43 THE WITNESS: Oh, no. 
THE COURT: That is what he is asking you. 
THE WITNESS: No. 
THE COURT: You Say you didn't tell the police that? 
THE WITNESS: No, I did not. 
BY MR. BRYANT: 
Q. You didn't? Well, now, -- 
MR. BRYANT: Have you got a signed statement? 
(Thereupon counsel conferred. ) 
THE COURT: We will take a ten minute recess. 
a * * * 
44 BY MR. BRYANT: 
Q. You remember, I asked you why you told the police on the same 
day that this thing happened that the man came in at five minutes to five 
and now you Say it must have been about quarter of five? A. I said it 


happened. I didn't say the man came in there. I said it happened between 
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the -- between the time of 4:30 and five o'clock is when that happened. 

Q. Oh, yes. Now, I believe you said that you did not tell the 
police that he came in at five minutes to five. ; 

You remember that? A. The police got there about that time. 

Q. Beg pardon? A. The police arrived at that time, somewhere 
between that time. | 

MR. BLACKWELL: Did you find the signed statement? 

(Thereupon counsel conferred. ) 

MR. BRYANT: It is a little awkward for me, if pyOUr Honor please. 

(Thereupon counsel conferred. ) 

BY MR. BRYANT: 
Q. Now, I want -- 
MR. BRYANT: Will you mark this for identification only? 


(Thereupon a document identified as 
a statement was marked by the 
Deputy Clerk as Defendant's Exhibit 
No. 1 for identification. ) 


THE DEPUTY CLERK: Defendant's Exhibit No. 1 for identification. 
BY MR. BRYANT: 

Q. Now, I show you what has been marked as Exhibit No. 1, 
Defendant's No. 1 for identification, and ask you, is that your signature 
down there? A, Itis. 

Q. And glance hurriedly through there, if you don’ t mind, and 
tell me whether or not that is the statement which you signed on the 
morning of the 12th? ! 

Can you say now that that is or isn't the statement you signed? 
Oh, you want to look at itsome more? A, Yes, this is the statement. 
This is the statement I signed. 2 

Q. And this is the statement which starts off with five minutes to 
five, doesn't it, about five minutes to five that morning ? A. About five 
minutes to five that morning is when the police arrived there. 

Q. Well, in the statement you say, "It was about five minutes to 


five this morning before today I heard the front door to our basement 


apartment open". 
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46 That is the statement, isn't it? A. That is the statement. 

Q. What? A. That is the statement. 

Q. Now, which is true, now, what is in the statement or what you 
are talking about now? A. That first line up there is a mistake. 

Q. A mistake? A. (The witness nodded affirmatively.) The thing 
couldn't have happend at five and the police arrive at five also. 

Q. Well, your recollection was fresher then than it is now, only 
five hours away when you made the statement -- A. When the police 


got there it was five. 


* * * * * 
49 GERTRUDE BENNETT 
* * * * * 


DIRECT EXAMINATION 
BY MR. BLACKWELL: 


* * * * * 


Q. And how old are you? A. Nine years old. 


* Kk * * ss 
50 Q. And with whom did you live? A. I lived with my mother and 
my aunt 
a Bi * * aK 
32 BY MR. BLACKWELL: 


Q. Now, while in bed with your cousin did anything unusual 
happen to you or did anything happen to you? A. That man over there 
was in the bed with me. 

Q. Now, you say "that man over there". To whom are you re- 
ferring, Gertrude? Will you point out the man? How is he dressed? 

Will you point him out, please? A. He have a brown shirt on. 

Q. Thank you. 

MR. BLACKWELL: Now, may the record show, if your Honor 
please, the witness has identified the defendant as the one with the brown 
shirt on as the one to whom She is referring? 


* * * * * 


53 Q. And did you know him by any particular name? 
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Had you ever heard him called anything, any name? A. His 


name is Grant Hyattsville. ! 

* * * * | * 

54 Q. All right. Now, Gertrude, keep your voice up, please. No 
one is going to bother you. That gentleman sitting up there in that robe 
will protect you and no one is going to bother you. : 

Everyone is listening to what you have to Say. 

Now, what did this man do? A. Well, when my mother came in 
the dining room she said, "Who's in that bed with you", and I said, 
"Daddy". And she said, "You know that is not your father". 

And then I -- and then she said, "When I pick up this bottle you 
will tell me". And then he jumped up and then he jumped up out the bed 
and took his shoes and his pants and when he got to the door my mother 
throwed the bottle at him and his pants was half way down off of him. 

ss ae * * * 

55 Q. Are you positive this man over here is the man who was in 
there that morning, Gertrude? A. Yes, sir. I noticed his teeth that 
were gold and his bushy hair sticking up. : 

* * * * * 

CROSS-EXAMINATION 
BY MR. BRYANT: : 

Q. Listen, hun, was the light off in your room when he came in 
and got in the bed with you? A, Yes, sir. : 

Q. Were you -- well, let me ask you this: 

Were you awake when he came and got into the bed or were you 

56 awakened? A. I was asleep. : 

Q. You were asleep? Now, who woke you up, your mother ? 

A. Yes, sir. | 

Q. Your mother woke you up? A. Yes, sir. © 

Q. And what is the first thing you remember, a light turned on 
and your mother asking you who that is? A. Yes, sir. 

Q. What? A. Yes, sir. : 

Q. And right away you told her "Daddy", didn't you? A. Yes, sir. 
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Q. What? A. Yes, sir. 
Q. Don't be afraid of me. I am not going to do any more to you 
than he did to you. 
You just told her it was Daddy. 
Is that right? A. Yes, sir. 
Q. Now, since that day you came down to tell the police about 


that, didn't you? Say yes or no. He has to get it down. 

If you shake your head he can't hear you. Say yesorno. A. Yes, 

a7 sir. 

Q. Now, and then you -- you have been down to this building on 
two or three occasions, haven't you? A. (There was no audible 

_ response. ) 

Q. Atleast once or twice before, haven't you? A. Yes, sir. 

Q. What? And you have talked to your mother about this thing 

before now? A. Yes, sir. 

Q. Asa matter of fact, this morning before we started the trial 

you and your mother -- I mean, you and your mother and father were 
sitting back there talking. 

Isn't that right? A. Yes, sir. 

Q. And let me ask you, honey: Have you talked with your mother 
and your father or with your mother or your father about that morning, 
about what happened? A. Yes, sir. 

Q. What? Now, did you see your mother throw the bottle at the 
man? A. I didn't actually see her. 

THE COURT: Speak up, Gertrude. What did you say? 

THE WITNESS: I didn't actually see her. 

THE COURT: You didn't see that? 

58 THE WITNESS: No, sir, because I was sleeping over there in the 
corner where it stay dark at. 

ak *x ak x ca 

Q. Did you ever see the bottle that your mother threw at him? 

A. Yes, sir. 
Q. That was after she had thrown the bottle. 
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59 Is that right? A. Yes, sir. : 
* * * * | * 
62 THE COURT: AIl the time he was there with you? 


Now, you said, or I understood you to say that you were asleep 
when your mother came in and woke you up. | 

Is that right? 

THE WITNESS: Yes, sir. | 

THE COURT: Well, were you asleep when the man came in bed? 

THE WITNESS: Yes, sir. 

THE COURT: Well, how did you know what he was doing if you 
63 were asleep? 

THE WITNESS: Well, just as my mother -- 

THE COURT: No, but you have told us something about what this 
man did, where he had his hand and so forth. : 

How did you know that if you were asleep? 

THE WITNESS: Well, as soon as my mother came in the door I 
woked up and then I took and sat up on the bed and then I saw some hand 
and then I saw some gold teeth and then I -- : 

THE COURT: No. Can you keep your voice up now, Gertrude? 
Say that again now. You don't know what happened before you woke up, 
do you? 

THE WITNESS: No, sir. 

THE COURT: It was when your mother woke you up that you knew 
what happened ? 

THE WITNESS: Yes, sir. 

THE COURT: And then when your mother woke you up just what 
did the man do then? 

THE WITNESS: He had his hand in front of me, one of his fingers 
in front of me and he had his other thing in the back of me between my 
legs, and then my mother came in there and asked him -- me who was 
that in the bed with me, and I said daddy. | 

THE COURT: Go ahead. : 

BY MR. BRYANT: ! 
Q. Now, honey, you say who woke you up? Your mother? A. Yes, 
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Q. What? A. Yes, sir. 

Q. All right. And then your mother said -- asked you who was in 
bed with you? A. Yes, sir. 

Q. Right? And you didn't know so you told her "daddy". 

Is that right? A. Yes, sir. 

Q. What? And when you told her daddy, did you know what this 
man was doing? A. Isat up in the bed and -- 

Q. What? A. Isat up in the bed andI saw him. 

Q. Oh, you sat up in the bed and at that time you sawthe man? 
A. When my mother hollered and asked me I sat up in the bed and I 
‘saw him. 

Q. All right. And when your mother hollered at you she woke 
you up and you Sat up in the bed? A. Yes, sir. 

Q. Now, when you sat up in the bed, you say that -- when you Say 
"sat up in the bed" you mean you were sitting with your back straight up? 

65 A. I was sitting in the bed facing away from my mother when she 

was talking to me. I was sitting up in the bed sideways. 

Q. Sitting up in the bed sideways with your back to your mother? 
A. No, sir. I meant to say I had my back to him and I was sitting side- 
ways, facing my mother talking to her. 

Q. Well, did this man, who was in bed with you, have a cover 
over him, honey? A. I don't know. 

Q. You don't know. Well, do you remember how he got out of 
the bed? A. Well, first he picked up his shoes and then he took his 
legs -- then he took his legs out of the bed and he -- and then he got up 
out of the bed and took his pants off the dresser and then he ran for the 
door. 

And as soon as my mother got ready to throw the bottle at him he 
was gone. 


Q. He took his pants off the dresser, you say? A. Yes, because 
there was a tall dresser beside the bed. 

Q. A tall dresser beside the bed? A. Yes, sir. 

MR. BRYANT: Your Honor, will you indulge me a second? 
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66 * * * * | * 

Q. All right. But on the same day that this happened your mother-- 
your mommy and your daddy brought you downtown and you talked to 
some policemen, didn't you? A, Yes, sir. : 

Q. What? A. Yes, sir. : 

Q. And I believe that after a while you sawa statement, a written 
statement, a typewritten statement. | 

Do you remember seeing such a thing? A. Yes, sir, and there was 
a lady with me, too. : 

Q. And there was a lady with you? She was a policewoman, 
wasn't she? A. (There was no audible response. ) 3 

Q. You don't know -- do you remember that they called her Miss 
Smith or do you know? A, Yes, sir, she was kind of -- 

Q. Speak up real loud now. I am hard of hearing. A. Yes, sir, 
and she was kind of light, and she told me to read the letter out to her. 
So I read it to her. | 

Q. Can you read pretty good? A. Yes, sir. | 

67 Q. What? After you got through reading this letter off to her was 
that what -- did the letter have in it what you had told them about what 
had happened to you? A. She didn't let me read the whole thing. She 
just told me to read what I -- what I -- what I had told her. 

Q. All right. And you read that and did you sign that statement? 

Did you sign your name like a big girl? A. ‘ee sir. 

Q. What? A. Yes, sir. 

Q. All right. Now, then, honey, do you remember telling the 
police and do you remember when you read this letter or this statement, 
this piece of paper, that had on it what you had wens them -- let me show 
you something. 

MR. BRYANT: Have you got her signed statement? 

MR. BLACKWELL: Yes, sir. 

MR. BRYANT: Will you mark this, please, as Defendant's Exhibit 
No. 2 for identification, please? 


(Thereupon a apcument identified as a state- 
ment was marked by the Deputy Clerk as 
Defendant's Exhibit No. 2 for identification. ) 
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Q. What? A. Yes, sir. 

Q. All right. And then your mother said -- asked you who was in 
bed with you? A. Yes, sir. 

Q. Right? And you didn't know so you told her "daddy". 

Is that right? A. Yes, sir. 

Q. What? And when you told her daddy, did you know what this 
man was doing? A. Isat up in the bed and -- 

Q. What? A. Isat up in the bed andI saw him. 

Q. Oh, you sat up in the bed and at that time you sawthe man? 
A. When my mother hollered and asked me I sat up in the bed and I 
saw him. 

Q. All right. And when your mother hollered at you she woke 
you up and you sat up in the bed? A. Yes, sir. 

Q. Now, when you Sat up in the bed, you say that -- when you say 
"sat up in the bed" you mean you were sitting with your back straight up? 
65 A. I was sitting in the bed facing away from my mother when she 
was talking to me. I was sitting up in the bed sideways. 

Q. Sitting up in the bed sideways with your back to your mother? 
A. No, sir. I meant to say I had my back to him andI was sitting side- 
ways, facing my mother talking to her. 

Q. Well, did this man, who was in bed with you, have a cover 
over him, honey? A. I don't know. 

Q. You don’t know. Well, do you remember how he got out of 
the bed? A. Well, first he picked up his shoes and then he took his 
legs -- then he took his legs out of the bed and he -- and then he got up 
out of the bed and took his pants off the dresser and then he ran for the 
door. 

And as soon as my mother got ready to throw the bottle at him he 
was gone. 

Q. He took his pants off the dresser, you say? A. Yes, because 
there was a tall dresser beside the bed. 

Q. A tall dresser beside the bed? A. Yes, sir. 

MR. BRYANT: Your Honor, will you indulge me a second? 
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66 * * * * : * 

Q. All right. But on the same day that this happened your mother-- 
your mommy and your daddy brought you downtown and you talked to 
some policemen, didn't you? A. Yes, sir. : 

Q. What? A. Yes, sir. 

Q. And I believe that after a while you sawa statement, a written 
statement, a typewritten statement. 

Do you remember seeing such a thing? A. Yes, Sir, and there was 
a lady with me, too. | 

Q. And there was a lady with you? She was a policewoman, 
wasn't she? A, (There was no audible response. ) : 

Q. You don't know -- do you remember that they called her Miss 
Smith or do you know? A, Yes, sir, she was kind of -- 

Q. Speak up real loud now. I am hard of hearing. A. Yes, sir, 
and she was kind of light, and she told me to read the letter out to her. 
So I read it to her. : 

Q. Can you read pretty good? A. Yes, sir. | 

67 Q. What? After you got through reading this letter off to her was 
that what -- did the letter have in it what you had told them about what 
had happened to you? A. She didn't let me read the whole thing. She 
just told me to read what I -- what I -- what I had told her. 

Q. All right. And you read that and did you sign that statement? 

Did you sign your name like a big girl? A. Yes, sir. 

Q. What? A. Yes, sir. 


Q. All right. Now, then, honey, do you remember telling the 


police and do you remember when you read this letter or this statement, 
this piece of paper, that had on it what you had told them -- let me show 
you something. | 

MR. BRYANT: Have you got her signed ea 

MR. BLACKWELL: Yes, sir. : 

MR. BRYANT: Will you mark this, please, as Defendant's Exhibit 
No. 2 for identification, please? 


(Thereupon a aocument identified as a state- 
ment was marked by the Deputy Clerk as 
Defendant's Exhibit No. 2 for identification. ) 
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BY MR. BRYANT: 
Q. Now, Gertrude, this is -- this has been marked by the 

68 gentleman over there and we call it No. 2. You don't worry about 
that. 

But I want to show you that. Is that your signature? Is that your 
name like you write it in school? A. Yes, sir. 
a * aK K * 

69 Q. Now, Gertrude, I am reading from this paper now and it says 
here: "When this man was in the bed with me he had his pants half way 
down. He had his shirt on, his socks on, but his shoes were off. When 
my mother came after him with a bottle he was pulling up his pants and 
he just grabbed his shoes and ran out." 

Now, do you remember -- 
MR. BLACKWELL: I think that paragraph should be completed, 
your Honor. 
THE COURT: Go ahead. 
BY MR. BRYANT: 
Q. "He did not have time to put his shoes on." 
* * * * ss 

70 Did you talk to your mommy about how you were to behave when 
you got up there on the witness stand? A. Yes, sir. 

Q. And did you talk to her about what you might be asked and 
what you would say? A. (The witness nodded affirmatively. ) 


Q. And did you do that as late as today, -- I mean, not too long 
ago. 
Is that right? A. Yes, sir. 
a a x *x 
REC ROSS-EXAMINATION 
BY MR. BRYANT: 


* * * bd K 


72 Q. What? And this is the same man that used to come to the 
house sometimes when your Aunt Ida wasn't home, didn't he? A. Yes, 


* x * ae * 











35 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Well, who did he come there to see, Gertrude? A. He 
would come there to see my Aunt Ida and if she -- and if she isn't 
home he would take us around the block in his car. 

Q. Take who around the block in his car? A. Me and my brothers 
and sisters and, and my -- and my other cousin -- and my cousins. 

Q. That was when your Aunt Ida was not there. 

Is that right? A. Yes, sir. 

Q. Did you ever see him take your mother around the block in 
the car? A. He, he wouldn't take my mother around the block in the 
car. He would take my father and my mother out together. 

Q. He would take your father and mother out. 

Is that right? A. Yes, sir. 


* * * * * 
83 MELVIN J. WASHINGTON 

* * * x * 
84 DIRECT EXAMINATION 


BY MR. BLACKWELL: 


Q. State your full name and assignment, Officer, please. 
A. Melvin J. Washington, assigned to duty Ninth Precinct, Metropolitan 
Police Department, Washington, D. C. 

* * *x * * 

85 @. All right. Will you tell us just what your interrogation of the 
defendant disclosed, please, concerning this particular crime? A. After 
the defendant was -- defendant's arrest, he was conveyed to the detec- 
tives' squad room at the Ninth Precinct, at which time he was inter- 
rogated about this offense and I told him what the offense was, and he 
denied it. a 

I asked him about the offense again and I gave him the time that 
the offense happened and he said that it couldn't have been him because 
he was with a Henrietta Parker at the time of the offense. 
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At that time I brought in Essie Bennett. I confronted him with an 
86 Essie Bennett and she identified him as being the man who was in 
her apartment that morning. 
Q. Was there any time stated when he was in this apartment? 
A. Yes. It was about five a.m. 
THE COURT: Well, now, who said that? 
THE WITNESS: That is what the complainant, Essie Bennett, 
stated. 
*x a * * x 
Q. Now, did he -- did you question him further as to where he 
was at that particular time? A. I did. 
Q. Will you tell us what you said to him and what he said to you, 


please? 
* * * * we 
87 THE WITNESS: Yes. When I first talked to him relative to his 


presence at five a.m. in the morning he told me he was with a Henrietta 
Parker. That was at the Ninth Precinct on the evening or the night of 
the 12th, the day of his arrest. 

The following day, on the 13th, in the office of the sex squad he 
told me that he had left her about 3:30 a. m. 

ak x * oe * 

CROSS-EXAMINATION 
BY MR. BRYANT: 

Q. But he did deny it when you first arrested him, didn't he? 
A. That is right. 

Q. And up to now, so far as you know, he has denied it. 

Isn't that a fact? A. Yes. 

88 Q. And the only information that you have that he did it was from 

this lady out here, Essie Bennett. 

Isn't that a fact? A. No. 

Q. And the little girl, of course? A. Yes. 


* * * * * 
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DAVID BENNETT ! 
was called as a witness by the United States, and being then and there 
duly sworn by the Deputy Clerk, assumed the witness stand and testified 
as follows: : 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Will you state your full name, please? A. My full name is 
David Bennett. 

Q. And you are the father of Gertrude ee and the husband of 
Mrs. Essie Bennett? A. Yes, sir. 3 

89 * x * * ! * 

Q. By the way, are you a friend of Nathan Grant, the defendant 
in this case? A. Well, not exactly afriend. I met him the week before 
through my sister-in-law. | 

a xk 5 a cae 

Q. What time did you -- by the way, where did you see the defen- 
dant on the evening of the 11th of August of last year? A. He came to 
my house about seven, between seven and 7:30, at 1221 Constitution 
Avenue, which is where I was living at the time, to see my sister-in-law, 
and the week before, when I first met him -- | 

Q. Well, don't go into all of that. 


Just tell us did there come a time -- did you two go out together 


on this particular night? A. On August the 11th, yes. 

Q. And how long were you with him on that particular night ? 

90 A. I was with him from about 7:30 until about two that Sunday 

morning. | 

Q. And where did you leave him at that time? A. I left him at 
422 Tenth Street, Northeast. 

Q. What time did you get home that morning ? A. I got home 
somewhere about 5:15 that Sunday morning. 3 

Q. Thank you. 

MR. BLACKWELL: I have no further questions. You may 


inquire, sir. 





38 
CROSS - EXAMINATION 
BY MR. BRYANT: 
* * * * oe 
Q. And you left 422 Tenth Street, Northeast, around two o'clock 
in the morning? A. No, I did not leave there. Grant left there at that 
hour. 
Q. All right. And then you stayed at 422 Tenth Street until about 
five o'clock in the morning? A. That is right. 
Q. With the sister -- with your sister? A. With my sister. 
Does she live there? A. No, she do not live there. 
And with a friend of her's, you say? A. Yes. 
Does he live there? A. He lives there, yes. 
He lives there? A. Yes. 
Q. And, of course, you and Grant started out the evening together. 
Is that a fact? A. That is correct. 
Q. Did you start out with your sister and your sister's friend and 
‘Grant? A. No, I did not. 
Q. What? A. No, I did not. 
Q. How did you start out? A. I started out with Grant that even- 
ing. He came to my house and he owed me $2 and he asked me to go 


down the store with him and he would get some change to pay me. 


Q. There came a time you left the house with him. 

Is that right? A. Yes, I left my house with him. 

Q. And just you and Grant. 

Is that right? A. That is correct. 

92 * * x * * 

Q. And when you got home -- well, your wife was at the house 
when you and Grant left, wasn't she? A. That is right. 

Q. What? A. Yes. 

Q. When you started out to make the evening -- I mean, to go out 
with him for the evening? A. Yes, my wife was home. 

Q. And your wife was -- you came home at five o'clock in the 
morning? A. Yes, she was home at that hour. 
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What? A. Yes, she was home at that hour. 
Q. And she asked you where you had been, didn't she? A. Yes, 
she did. : 
93 Q. What? A. That is right. 
Q. And she was pretty sore about that, wasn 't she? A. No, she 
wasn't angry about me being out at that hour that morning. 
Q. That's all right with her. 2 
Is that right? A. No, it wasn't completely al right What she 
was angry about was what had happened, -- 
Q. Oh, yes. A. -- See. 
Q. She did question you about where you had been? A. She asked 
me where I had been and I told her and she didn't say any more about it. 
aK me * * * 
94 MR. BRYANT: May we approach the Bench, your Honor? 
(At the bench:) 
THE COURT: Your motion is for a judgment o acquittal, I 
suppose. Is that what your motion is? 
MR. BRYANT: Yes, your Honor, on the eee and on the 
assault as to the grown-up. I don't think that the Government has any 


credible evidence going to the jury on the theory of housebreaking and 


assault on any grown-up. ) 

THE COURT: Well, the evidence is he went into the place. Of 
course, he doesn't have to break in. He can enter without breaking if 
he had an intent to commit an offense, and the evidence is that he crawled 
in bed with this married woman and put his leg over her. 

An illegal touching is an assault, you know. It doesn't have to even 
be a touching to constitute an assault. But here the evidence is that he 
actually had bodily contact with her. : 

So I think the evidence is sufficient for the jury. The record may 
show that your motion is made and denied in both cases. 

MR. BRYANT: All right, your Honor. 

(End of Bench conference. ) 

MR. BRYANT: Will your Honor indulge us a minute? 
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THE COURT: Yes, surely. 
MR. BRYANT: If your Honor please, may I call Mrs. Bennett 
back to the stand, please? 
THE COURT: Certainly. 
Thereupon 


ESSIE M. BENNETT 
was recalled as a witness by the Defense, and having been previously 
duly sworn by the Deputy Clerk, resumed the witness stand and testified 


further as follows: 
DIRECT EXAMINATION 
BY MR. BRYANT: 

Q. Mrs. Bennett, on the evening of the 11th of August somewhere 
around 10:30 or maybe between ten and eleven o'clock was your attention 
called to Mr. Grant's circling your house in an automobile? A. I didn't 
see him. 
| Q. What? A. My attention wasn't called to it because I didn't 
see him. 

Q. Ididn't hear you. A. I did not see him. 

Q. I understand that, but did you have some conversation with 
one of your sisters who lived in the house? 

MR. BLACKWELL: I object, if your Honor please. It is hearsay. 

THE COURT: She may answer the question. 

THE WITNESS: You say one of my sisters said so? 

BY MR. BRYANT: 

Q. Yes. Did you have some conversation with one of your sisters 
early in the night about this man's presence around your house? A. She 
said that she thought she had seen him but she didn't come out definitely 
and say that she had seen him. 

Q. That was around 10:30 or eleven o'clock? A. That's what she 
said. 

Q. And then didn't you tell the police that about thirty minutes 
later that this man came in your house? A. I didn't say it was thirty 
minutes later after she said that she had seen him. 
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Q. Well, what did you say about that? A. I said it was about 
thirty minutes later after she had left the front, after she had left from 
sitting in the front of the door. | 

Q. After she left? Who? A. She was sitting in the front of the 
door when I last saw her. That is when I went and checked the door. I 
went to lock it because she was still sitting out there and about thirty 
minutes after she had left from the front, me thinking that she was still 
out there, that is when -- : 

Q. You told the police that, didn't you? A. That is what I told 
down at the sex squad. 

Q. What? Now, about what time was it that the conversation was 

97 had about this man? A. This was down at the sex squad. That -- 
that's the only place it was discussed. ! 

Q. Between yourself and your sister. A. My sister and I did not 
discuss this. This was discussed at the sex squad. | 

Q. No, I don't mean that. I don't want to confuse you. Iam 
talking about the knowledge that that man was at your house. A. Iam 
telling you now the first we had heard it it was at the sex squad. 

THE COURT: She said she didn't talk it over with her sister. 

THE WITNESS: I did not. | 

MR. BRYANT: If your Honor please, I am afraid I don't understand. 

THE COURT: She told the police officer upon questioning that or 
her sister told -- : 

THE WITNESS: That's what she said. That's right. 

THE COURT: -- upon questioning that she had seen this man 


about there but this witness says she did not see that ~ did she have 


any conversations with her sister about it. 
THE WITNESS: That was all that was said about it, when it was 
said down at the sex squad. 
98 BY MR. BRYANT: 
Q. Well, did you tell the police that about thirty minutes after your 
sister had came in the house somebody -- A. She did not come into the 
house. She left and went somewhere else. | 
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Q. Well, did you tell the police about thirty minutes after that-- 
A. I said about thirty minutes after she left from the front that is when 
I went--that is when this here occurred. It was just about thirty min- 
utes after she had left from sitting in front of the door. 

Q. How was your little girl dressed that night? A. She had on 
her panties and a nightshirt. 

Q. Had on her panties and a nightshirt? A. That's right. 

Q. What? A. (The witness nodded affirmatively. ) 

MR. BRYANT: That is all Ihave, your Honor. 

THE COURT: You may step down. 

(Thereupon the witness retired from the witness stand. ) 

MR. BRYANT: That is our case, your Honor. 

THE COURT: The defendant rests? 

MR. BRYANT: Yes, sir. 

THE COURT: The Government rests? 

MR. BLACKWELL: May we approach the Bench, your Honor? 

(At the Bench:) 

MR. BLACKWELL: If your Honor please, in all fairness to the 
defense, I don't know whether Mr. Bryant is aware of it or not but the 


witness he subpoenaed just entered the courtroom a few minutes ago 


and I understand she is now here. 

MR. BRYANT: Who is that? 

MR. BLACKWELL: Henrietta Parker. I haven't talked to her 
about this case but I understand she just came in the door. The one 
you issued the subpoena for, she is now available. 

I didn't know whether you knew it or not but the officer just 
whispered to me that she is in the witness room now. 

THE COURT: Do you want to use her? 

MR. BRYANT: I would like to talk to her. 

THE COURT: All right. We will declare a recess now. 

(End of Bench conference. ) 

(Thereupon there was a recess following which this then 
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occurred:) 
MR. BRYANT: The defense rests. ) 
oe x * ba : me 
100 MR. BLACKWELL: We have a Henrietta Parker I would like to 
call, if your Honor please. | 
THE COURT: Oh, I see. 
Thereupon 
HENRIETTA PARKER : 
aK * ss bd 
MR. BRYANT: Your Honor, may we approach the Bench before 
this witness testifies? 
THE COURT: Yes. 
(At the Bench:) | 
MR. BRYANT: If your Honor please, the Government rested 
its case and there has been no testimony that I know'of on the part of 
the defendant which is subject to any rebuttal. : 


I would like to know what this woman is going to testify. 
MR. BLACKWELL: Well, this witness was summoned by 
Mr. Bryant and there has been some talk about this witness. 


THE COURT: You can't use this witness as a part of your main 
case. On the other hand, you can't refer to the fact that the Govern- 
ment hasn't brought her in here due to the fact that ‘i are willing 
to put her on now. : 

MR. BRYANT: All right, but he can't neker to the fact that I 
didn't put her on. 7 

101 THE COURT: No, he can't doit either. As Se as she is here, 
available for either side, I don't think either one should comment about 
her not being used. : 

MR, BLACKWELL: She was not available to ‘the Government, 
your Honor, until after the Government rested its case. 

THE COURT: Well, she was available by subpoena just as much 
as to the defendant. : 

MR. BLACKWELL: Very well, your Honor. 





44 

MR. BRYANT: If you tell the Judge what she will testify to I 
‘might consent to it. If you will make a proffer. 

MR. BLACKWELL: She can't testify to all I would like her to 
testify to; what she knows, your Honor, --but she will testify that she 
was with this man. This man left at 3:30. And she will further testify, 
but I won't ask her why he left her because he tried to assault her, but 
I imagine she wouldn't testify to that. 

MR. BRYANT: Well, if you want to put her on and ask her 
about leaving there at 3:30 I have no objection to it, if that is all he 
wants to know. 

MR. BLACKWELL: No, I won't. 

THE COURT: Well, he says he won't. Do you want to agree 
on the time? Fifteen minutes. Is that enough? 

MR. BRYANT: That is all right. 

MR. BLACKWELL: That is all right, Your Honor. 


* * * * 


(Thereupon the witness retired from the witness stand. ) 
* * cd mK 
125 THE COURT'S CHARGE TO THE JURY 

THE COURT: Ladies and gentlemen of the jury: The defendant, 
Nathan W. Grant, has been on trial before this court in two cases 
which have been consolidated for trial here. There are two separate 
indictments; one in case No. 969-56, which is the first case specified 
in the jury verdict which will be submitted to you, which charges in 
a one count indictment that on or about August 12, 1956, within the 
District of Columbia, Nathan W. Grant did take immoral, improper 
and indecent liberties with Gertrude Bennett, a female child under 
the age of sixteen years, that is about eight years of age, with intent 
of arousing, appealing to, and gratifying the lust, passion, and sexual 
‘desires of the said Nathan W. Grant. ; 

And the other case, No. 983-56, which is specified in the jury 


verdict as the second case, that case involves a two-count indictment 
which charges on or about August 11, 1956, within the District of 
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Columbia, Nathan W. Grant entered the apartment of Essie M. Ben- 
nett with intent to commit an assault. It is housebreaking under the 
first count, and under the second count, on or about August 11, 1956, 
within the District of Columbia, Nathan W. Grant made an assault on 
Essie M. Bennett. ! 

Now, to these two separate indictments the defendant has en- 
tered a plea of not guilty and thus puts in issue each and every essen- 

126 _ tial allegation and element in the separate counts in the indict- 
ments. At this stage of the trial it is my responsibility to tell the jury 
just what the law is that should govern the jury in their deliberations. 
You should take the law as I give it to you regardless of any opinion 
you may have as to what the law is or what it ought to be and apply 
it to the facts as you find them to be from the sworn testimony in this 
case and determine what your verdict should be. 7 

Now, the fact that a defendant has been indicted and is charged 
with a crime does not amount to any evidence of guilt and is not to be 
taken as an indication of guilt, because an indictme nt is merely the 
procedure and the machinery by which a defendant is brought to trial. 

It is a rule of law that every defendant ina criminal case is 
presumed to be innocent and this presumption of innocence relates to 
every essential element of the offense and attaches to him throughout 
the trial until overcome by legal evidence which establishes his guilt 
beyond a reasonable doubt. : 

It is also the law that the burden of proof rests upon the Govern- 
ment to prove the defendant guilty beyond a reasonable doubt. Now, 
proof beyond a reasonable doubt does not mean proof beyond all doubt 
whatsoever. It does mean proof to a moral certainty and not neces- 
sarily proof to an absolute or a mathematical certainty. 

127 A reasonable doubt, as its very name implies, is a doubt for 
which you can give a reason to yourselves and not just some whimsi- 
cal speculation or conjecture. : 

Therefore, if after an impartial consideration of all the evidence 
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in this case you can say to yourselves that you are not satisfied of the 
defendant's guilt, then you have a reasonable doubt. If the evidence 
is as consistent with innocence as with guilt, or if the Government 
has merely proved that there is a strong probability that the fact 
charged is true, then the Government has not sustained its burden. 
But, on the other hand, if after an impartial consideration of 
all the evidence you can truthfully and candidly say to yourselves that 
you have an abiding conviction of the defendant's guilt, such as you 
would be willing to act upon in the more weighty and important mt- 
ters pertaining to your own affairs, then you have no reasonable doubt. 
Now, you ladies and gentlemen are the sole judges of the credi- 
bility of the witnesses. It is for you and you alone, because you are 
the exclusive judges of the facts, to determine to what extent a wit- 
ness shall be credited, taking into consideration insofar as you are 
able to do so from the testimony, the manner and the appearance of 
the witness upon the witness stand, whether the testimony was given 
frankly and honestly or the reverse, the opportunity and ability of the 
128 witness to observe and relate what transpired within the pres- 


ence of the witness, whether the witness seemed to you to have an 


accurate memory or recollection or the reverse, the interest the 
witness may have in the outcome of the trial, and to what extent, if 
at all, you may find that interest affected or colored the testimony in 
any way, any bias or prejudice or feeling for or against either side 
that was manifested by the witness and if so, to what extent, if at 
all, that colored the testimony of the witness. 

And if you find that any witness has in this case testified will- 
fully falsely or corruptly with reference to any material fact you are 
at liberty, if you deem it wise to do so, to disregard the entire testi- 
mony of such witness, except insofar as it has been corroborated by 
credible witnesses or by facts and circumstances established by the 
evidence in this case. 

Now, the first case, 969-56, in which the defendant, Nathan W. 
Grant, is charged with the offense of taking indecent liberties with a 








improper, or indecent, liberties with any child of either sex under the 
age of sixteen years with the intent of arousing, appealing to, or 

129 gratifying the lust or passions or sexual desires either of such 
person or of such child or of both such person and such child, shall 
be punished as the law provides. | 

Consent by a child to any act or conduct described, as I have 
just read, shall not be a defense nor shall lack of knowledge of the 
child's age be a defense. : 

You will note from my reading of this provision of the Code 
that one of the elements of the offense is an intent to arouse the pas- 
sions of the person committing the act or of the child. Now, intent 
cannot be proved directly. We cannot photograph the processes of 
the human mind or fathom those processes. Intent must be shown by 
what a person says and by what a person does. , 

Now, in the next case, 983-56, in which the defendant is charged 
in a two-count indictment, the first count he is charged with house- 
breaking and the second count, assault. | 

First as to housebreaking: This count is brought under a pro- 
vision of the District of Columbia Code defining housebreaking, which 
reads in substance as follows, as it applies to this case: Whoever 
shall either in the night or in the daytime break and enter or enter 
without breaking any dwelling, bank, store, warehouse, shop, stable, 
or other building, with intent to break and carry away any part thereof 
or with intent to commit any criminal offense shall be punished as the 
law provides. : 

130 I have already defined what we mean by intent. That applies 
to the charge of housebreaking just as much as it applies to the charge 
of taking indecent liberties, as I defined to you before. 

Now, in order to constitute an assault, the second count of 
this indictment, there must be the commencement of an act which if 
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: child under sixteen years of age, the indictment in that case is brought 
under a provision of the District of Columbia Code which reads as 
follows: Any person who shall take or attempt to take any immoral, 
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not prevented would produce a battery, and there must be such an 
attempt or offer although interrupted. Battery consists of the com- 
mitting of a violent act upon the person of another. An unlawful touch- 
ing of the person of another may constitute an assault and the taking 
of indecent liberties of a female without her consent may constitute an 
assault. 
| This will apply generally to both cases. I want to briefly relate 
the factual background as claimed by the Government in this case and 
also place before you the contention of the defendant. 

The Government contends that in the early morning hours of 
August 12, 1956, the defendant illegally entered the premises at 1221 
Constitution Avenue, Northeast, in the District of Columbia, and came 
into the bed where Essie M. Bennett was sleeping; that he unlawfully 
assaulted said Essie M. Bennett by throwing his leg over her and that 
he then left her bed and went into an adjacent room where Essie's 
daughter, Gertrude, eight years of age at the time, was sleeping with 

131 her little cousin. 
: The Government contends that the defendant got into the bed next 
to Gertrude and took indecent liberties with her by placing his hand 
between her legs. Now, the Government relies upon the testimony of 
Gertrude Bennett who is nine years of age here at the time she testi- 
fied; eight years at the time of the alleged offense. 

The Government also relies upon the testimony of the mother of 
said child in corroboration, claiming that the mother came into the 
room and saw the defendant in bed with the little girl in the position 
which the Government contends corroborates the child's story that he 
was taking indecent liberties with the child. 

In view of the fact that the child was only of the age of eight 
years at the time of the alleged offense and nine at the time of the 
testimony, the Court would like to suggest that you consider her testi- 


mony with caution and care. 
Now, the Government asserts that shortly after the alleged 
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offense was committed, taking indecent liberties with Gertrude, she 


was examined by a doctor at the hospital and there was found to be 

an irritation in the outer surface of the genital region of the said 

child. Thus, the Government asserts that it has proved beyond a 
reasonable doubt that the defendant is guilty of taking indecent liber- 
ties with Gertrude Bennett in case 969-56, and is guilty of housebreak- 
ing and assault upon Essie Bennett, the mother of the child, in case 

983-56. 2 

Now, the defendant denies any connection whatsoever with 
either of these alleged offenses. It is the defendant's position that 
the Government has failed in its burden of proof and has not estab- 
lished beyond a reasonable doubt either that the defendant took indecent 
liberties with Gertrude Bennett or that he committed the offense of 
housebreaking or assault as alleged in the other case. 

Now, the defendant has not taken the witness stand in his be- 
half. The defendant is not required to prove himself innocent or to 
produce any evidence at all with reference to the charges contained in 
these two indictments. <A defendant in a criminal case, under the law, 
has the option of whether or not he shall take the witness stand. He 
has the privilege of taking the stand if he chooses to do so. Heis 
under no obligation to testify if he chooses not to do s0. 

Failure of the defendant to take the stand and testify in his own 
behalf does not create any presumption against him and it is improper 
for a Government attorney to comment upon defendant's failure to take 
the witness stand. There was some objection made at the time Mr. 
Blackwell suggested that the Government's testimony was not contra- 
dicted. If that reference had been intended to refer to the fact that 
the defendant did not take the stand it would have been an improper 

remark to have made to the jury. But, as you will recall, I 
questioned Government counsel about that and he indicated it was his 
intention only to suggest that the testimony that had been adduced in 
behalf of the Government was not impeached by cross-examination 
rather than by the testimony of the defendant hims elf. 
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Now, you must not permit the fact that the defendant has not 
taken the stand to weigh in the slightest degree against him, nor should 


it enter into your discussion or deliberation in the jury room in any way. 


You are admonished that any evidence of any oral admission 
made by a defendant while he is under police custody should be re- 
ceived with caution and scrutinized with care. 

Now, finally, members of the jury, in light of the instructions 
I have given you, you must use the same practical approach, the same 
ordinary common sense, intelligence, that you would employ in de- 
termining any other matter that you have occasion to decide in the 
course of your everyday experiences. 

Your verdict must be unanimous. Upon reaching the jury room 
you will first select a foreman or forewoman from among yourselves 
who will preside over your deliberations and speak for you in return- 
ing your verdict. You will then proceed to reach a verdict impartially, 
without sympathy, passion, prejudice or emotion of any kind one way 
or the other. 

One form of verdict is being submitted to you. There is a 
space for you to write in the word "guilty" or the words "not guilty” 
in case 969-56. That is the case charging indecent liberties. That 
is the first one specified in the jury verdict. 

And then there are two spaces for you to write in the word 
“guilty” or the words ‘not guilty” as to Counts 1 and 2 in the other 
case, 983-56, which involves the charges of housebreaking and 
assault. You will have the spaces filled in, the verdict signed by your 
foreman or forewoman, dated, and returned to this Court. 

Anything further? 

MR. BLACKWELL: The Government is satisfied, your Honor. 

MR. BRYANT: The defense is satisfied. 

* cd * * * 

THE DEPUTY CLERK: Members of the jury, your foreman 
says that you find the defendant, Nathan W. Grant, in Criminal case 
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No. 969-56 not guilty, and that you find the defendant, Nathan W. 
Grant in Criminal case No. 983-56, guilty on Count 1 and guilty on 


Count 2, and that is your verdict so say you each and all? 
(No member of the jury indicated any dissent, ) 


x * * * | 
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194 [Filed August 5, 1957] 
MOTION FOR NEW TRIAL | 

The defendant moves the Court to grant him a new trial for the 
following reasons: 3 

1. Attached Affidavit "A" which is the sworn statement of the 
defendant indicates that during the course of his trial, he was effect- 
ively denied his right to counsel in that: | 

(a) his trial counsel refused to permit him to take the 
stand notwithstanding that defendant insisted upon exercising 

his right to testify in his own defense, 

(b) during the conference between defendant and his 

trial counsel, an unauthorized third person was present and 

prohibited the defendant from discussing freely with his 

counsel his right to testify. | 

2. Attached Affidavits "B" and "C" constitute newly discovered 
evidence which justify a new trial for if such evidence had been adduced 
during the course of the defendant's trial, the trial J udge or the jury 
would have been required to find testimony of the complaining witness, 
Essie May Bennett, concerning her past acquaintance with the defendant 
to be false. Moreover, the required finding would have necessiciated 
a Judgment of Acquittal. : 

3. In further support of the instant motion, counsel for the 
defendant states on information and belief that in the event that a new 
trial is granted, alditional testimony confirming the evidence set forth 
in Affidavits "B" and "C" hereto attached, will be offered through 
Private Willie Joseph Williams, now stationed at Fort Hood, Texas 
and one Irving Taylor, of Washington, D.C., whose ‘exact address has 
not yet been determined. : 


e 
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196 AFFIDAVIT "At 

I, Nathan W. Grant, am charged with housebreaking and assault. 
On August 12, 1956, I was arrested in my home without a warrant of 
arrest. On August 13, 1956, I was charged with the Miller Act. A bond 
was set on me for $1, 000.00. I made the bond after a hearing in Police 
Court in August. I was free on bond. On September 14, 1956, I re- 
ceived a letter asking me to be in Judge Holtzoff's Court of the 21st of 
September, 1956. Judge Holtzoff set November 1st for the date of 
trial. On October 3rd, I was re-arrested and charged with housebreak- 
ing and assault. The letter I received from the Court read: 

Nathan W. Grant, you were indicted on the 12th day of September 
for the Miller Act. 

On March 4th, 1957, I was tried for the Miller Act, housebreaking 
and assault at the same time. I was only defended on one charge which 
was the Miller Act. I was not defended on housebreaking and assault. 
No one asked me or my witness to take the stand. I did not refuse the 

stand nor did my witness. On the Miller Act the child told that her 
mother and daddy told her to say what she did. On the housebreaking 


| and assault, the woman said I didn't break into her house. 


The several months I was going with Essie began in February, 
1956. It was August 3, 1956, when I found out Essie had a husband. 
That was the first and last time Essie, her husband and I went out 
together. On August 11, 1956, was the second time I saw Essie's 
husband, and only the two of us went out together. On August 12th about 
12:40 a.m., I left Essie’s husband at 422 10th Street, N.E., and carried 
_Essie's friend, Henrietta Parker, home. Then I called Essie at about 
12:50 a.m. We talked about two minutes and then I went over. Essie 
was Standing near the step post. I did not stop in front of the house. I 
went on to 12 1/2 Street and stopped. Essie walked just around the 
corner and she entered the car. We went into Maryland. I got six cans 
197 of beer. We went to Essie's sister's house on 45th and Dean 
Avenue, N.E., to go to bed, but her sister was not home. We came 
back to Essie's house for a towel to go to another sister's in southeast. 
Essie got out of the car near her house to go get the towel. She came 
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without the towel. 

But she had an idea. Since there was not anyone in but the kids, 
we could go to bed in her house. And we did. She talked me into going 
into her house. We got to the house; the light was already on. She 
went in the house. I was right behind her. I closed the door behind me. 
She turned and she put a chain latch on the door and she said go on to 
the bed. Essie went on the upper stair which goes to the first floor and 
she locked that door. She came back to where I was and she stripped 
and put a dress on with buttons all the way in front. : 

I had been drinking and Essie too. We went to sleep before we 
_ finished the bed work. Essie went to sleep the second or third time. 
Essie woke up as someone was frightened and she woke me up. Essie 
said, ‘Grant, don't go to sleep on me; finish." Well, the way she woke 
me in her sleep I couldn't go back to sleep so we finished. Essie left me 
on the bed and she went and got a pan of water, soap and towel and set 
it on the dresser. I washed and dried off. Essie had a towel around 
her loin like a baby diaper. Just as J pulled my pants up Essie said, 
“Grant, I want some shoes; they cost $15.00." I said, "Baby, I don't 
have $15.00." Essie said, “You just got paid off today. How much do 
you have?" I only showed her $2.00. She blew. "You had more money 
when you and David left this afternoon." I said, "Yes. " Essie said, 
*You go some place else and spend your money and when you get broke, 
you call me." At that time David had his key in the door but couldn't 
get in because Essie had that chain latch on the door. 


198 Essie took the latch off; we were both surprised to see tiga. He 


was supposed to stay at 422 10th Street, N. E., until I went after him. 
David came in and I was ready to go. But before I could say anything 
he said, “Get out and don't come-back.“* Essie did not have a chance to 
clean up and get rid of that pan of water. They were in the rear. I was 
near the front door: when he came in. When he said to me, “Get," I was 
moving already. Before I got to the sidewalk, Essie was hollering. 
They started fighting. 

Essie and I were together from about 1:00 a.m. to about 4:20 a.m.. 


This whole thing was Essie's idea. I did not call Essie since the 
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day I found out she had a husband. But Essie was steadily calling me at 
Christine Williams' house the following week. I did not make up my 
mind to call Essie until the 11th day of August. She called me four or 
five times before I got to Christine's house where she called. I stopped 
Essie from calling my house after my wife got back from New York be- 
cause my wife told me once Essie had called. So I gave Essie Christine's 
number to call me. I called Essie as soon as Christine told me Essie 
just had called for me. And Essie had been calling for me since last 
Saturday. Essie said to me on the call. Why didn't I call, her husband 
had been asking for me during the week. Was Imad? Essie said come 
and take her husband out and leave him someplace, and for me to come 
back and get her in about an hour. I was going to do just that. But, 
Essie's husband and I met a friend of Essie’s, Henrietta Parker, and we 
took Essie's girl friend and another woman out. I forgot about Essie 
until everything closed. I took David to the house of the girl he had and 
left him to take the girl home I was with. After I took the girl home I 
was with, then I called Essie and went over. 
At the trial I wanted to tell my side and show that Essie Bennett 
lied. I wasn't called like Mr. and Mrs. Bennett were to take the stand. 
199 Mr. Bryant refused to put my witnesses on the stand. I did not 
refuse to take the stand. 


On March 4th while my case was in recess Mr. Bryant came to 
me in the Court Room Cell. He said, "I guess you want to tell your 


side of the story.” I said, "Yes." Mr. Bryant said, "I won't advise 
you to take the stand.” He said to a Marshal, "Don't you think he is 
doing all right, Marshal?" The Marshal said, "Yes."* The Marshal 
heard all of the talk between me and Mr. Bryant in the Cell that day. 

Between the time I was first arrested and the time I had my 
trial I had four different lawyers. I told them all that I was not guilty 
and I wanted to tell my side of the story. 

I still want to tell my side of the story to a judge and no jury. 

/s/ Nathan W. Grant 

DISTRICT OF COLUMBIA, ss: 

I, Nathan W. Grant, being first duly sworn on oath, state that the 
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facts set forth in the above statement are true and correct to the best 
of my knowledge, information and belief. : 
/s/ Nathan W. Grant 
[JURAT] | 


200 AFFIDAVIT BE 

My name is Christine Williams. Iam married to Willie Joseph 
Williams who is now in the Army stationed at Fort Hood, Texas. I now 
live at 1832 Central Place, N.E., Washington, D. C. Ihave known 
Nathan W. Grant for approximately two years. Prior to the month of 
August, 1956, while my husband and I were living at 650 Moulton Place, 
N.E., Nathan W. Grant, who had been friendly with my husband for a 
long time frequently came to our home on an average of once a week. 
Although I cannot specify the exact dates, I received telephone calls 
for Nathan W. Grant on several occasions, at least four or five. These 
telephone calls were placed by a girl. After receiving them I would tell 
Nathan about them on his next visit to my home. He told me that the girl 
calling was Essie Bennett. 

On one occasion while with my husband at Evans Grill in 
Forestville, Md., I saw Nathan W. Grant with a girl whom I was told 
was Essie Bennett. My husband knew who She was because he went to 
school with her. I cannot remember the exact date I saw Nathan W. 
Grant with this woman but I know it was before August, 1956, and I think 
it was in either March or April, 1956. 

My husband, Willie, and Nathan W. Grant sometimes went out 
together. My husband told me sometime before Nathan was charged 
with the crime that Nathan was going around with Essie Bennett. 

/s/ Christine Williams 

I, Christine Williams, being first duly sworn on oath, depose and 
say that the above statement is true and correct to the best of my know- 
ledge and belief. 

/s/ Christine Williams 
[JURAT] 
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AFFIDAVIT “Cr 

My name is Essie Lee Grant. I am married to Nathan W. Grant. 
We have three children. I now live at 1347 Columbia Road, N.W. Before 
my husband went to jail, we lived at 1361 Euclid Street, N.W. My hus- 
band came to the District of Columbia in February, 1955 and I came 
about a month later with our children after he got a job. In late 1955 
I went to New York to visit my sisters. I stayed for about three and one- 
half months to March of 1956. After I came back from New York I re- 
ceived several telephone calls from a girl looking for my husband. The 
best I can remember is that there were about ten telephone calls, maybe 
more. The voice on all of these telephone calls sounded the same. 
About four or five times she told me that it was Essie calling. My hus- 
band and I had an argument about these telephone calls from this other 
woman sometime, I think in May of 1956. After that she did not call 
any more. 

/s/ Essie Lee Grant 

I, Essie Lee Grant, being first duly sworn on oath, depose and say 
that the above statement is true and correct to the best of my knowledge 
and belief. 

/s/ Essie Lee Grant 

[JURAT] 


202 AFFIDAVIT 
STATE OF TEXAS 


COUNTY OF BELL 


My name is Willie Joseph Williams. I have been in the United 


States Army since 12 February 1957 and am assigned to Company C, 
61st Engineer Battalion, Fort Hood, Texas. Prior to my entry into the 
military service I lived in and around Washington, D.C. I have known 


Nathan W. Grant for some two years prior to my entry into the military 
service. We were good friends since both of us worked for the same 


employer. Some time prior to my entry into the service a woman I know 
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as Essie Bennett came to my house with the police, looking for Nathan 
Grant. He was not there. I knew this girl as Essie Bennett since we 
had gone to school together. : 
Some two or three weeks before the time that she came to my 
. house with the police I saw Essie Bennett and Nathan Grant together. The 
occasion for this was that Nathan came by my house to get my wife and I 
to go somewhere with him. Essie Bennett was with him inthe car. The 
only other time that I recall seeing Nathan Grant and Essie Bennett togeth- 
er was when I first knew that they were going together. Ido not 
remember the exact date of this meeting. Nathan and I went to her house 
and he introduced me to her. At this time I discovered we had known 
each other previously when we were in school. | 
Nathan mentioned to me frequently thereafter that he was still 
going with this girl I knew as Essie Bennett. | 


/s/ Willie J. Williams 
Willie Joseph Williams 
Company C, 61st Engr Bn 
Fort Hood, Texas 


[JURAT] 


203 [Filed September 26, 1957] 
ANSWER TO MOTION FOR NEW TRIAL 
Comes now the United States Attorney in and for the District of 
Columbia and respectfully requests the Court to deny the defendant's 
motion for a new trial and in support thereof states as follows: 
1. The Government denies defendant's first allegation that he 
was effectively denied the right of counsel; 
(a) The Government denies that the defense attorney re- 
fused to permit defendant to testify in his own behalf; 
(b) The Government denies that during the conference 


between defendant and his attorney that a third person was present 
and prohibited the defendant from discussing freely with his 
counsel his right to testify. 
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2. The Government denies that Affidavits "B" and "C™ constitute 
newly discovered evidence. The Government contends that the infor- 
mation contained in both affidavits amounts to nothing more than hearsay. 
The Government wishes to point out, however, that the affiant of Affi- 


davit "B" Essie Lee Grant was present at the trial but was not called 
upon by the defendant. As to Affidavit 'C" the affiant, Christine 
Williams, was never mentioned at the time of trial as a witness desired 
by defendant. There is nothing in defendant's affidavit to indicate that 
her whereabouts was unknown to him. 

3. In answer to the averment in defendant's affidavit, the Govern- 
ment takes the position that they are so contradictory that they are un- 
worthy of belief. For example, defendant avers on page 1 that he was 
with complainant's husband until about 1:40 A.M. when he left and took 
Henrietta Parker home and he then called complainant at about 1:50 A.M. 

204 on August 12,1956. On page 3 of the same affidavit defendant says 
he was with complainant from 1:00 A. M. until 4:20 A.M. on the morning 
in question. At the trial Officer Melvin J. Washington testified that 
after he informed defendant of the time of the crime he said he was with 
Henrietta Parker until about 5:30 A.M. on that morning. The same 
officer testified that he questioned defendant the second time and he said 
he was with Henrietta Parker until 3:30 A.M. It seems strange that 
defendant did not have his attorney to cross-examine complainant and 
her husband relative to the many averments in his affidavit especially 
about the fight he alleges took place. 

4. In reply to the defense attorney's averment in paragraph 3 
that he believes the testimony from Private Willie J. Williams and 
Irving Taylor will confirm Affidavits "B" and "C", the Government 
takes the position that the testimony would not be any more valuable 
than Henrietta Parker's would have been. It is to be noted that defen- 
dant does not refer to Williams and Taylor in his affidavit. It is very 
important to note also that at the very beginning of the trial Mr. William 

Bryant, defense attorney, approached the bench and requested that he 
be given an opportunity to locate Henrietta Parker, an important wit- 
ness for the defendant. On page 6 of the transcript of the trial proceedings 
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Mr. Bryant said he wanted this witness so as to protect himself against 


letters and a series of 2255's. Henrietta Parker was located by the 
police officers and brought to court. She was not called by the defense 
after defense counsel talked with her. The defense objected to the 
Government calling her since the Government had rested its case and 
her testimony would not have been in the nature of rebuttal. 

5. Finally, defendant avers in his affidavit that he had four 
different lawyers and he told all of them that he was not guilty and want- 

ed to tell his side of the story. Defendant does not state in his 
affidavit, however, that on November 7, 1956, he entered a plea of guilty 
to assault on the complainant in this case and a plea of guilty to the 
Miller Act in Criminal Case No. 969-56 which pleas he later was per- 
mitted to withdraw. 

WHEREFORE, the Government respectfully submits said motion 
should be denied. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Joel D. Blackwell 
Assistant United States Attorney 


[Certificate Of Service] 


Washington, D. C., 
October 4, 1957. 

The above-entitled matter came on for hearing before the 
Honorable LUTHER W. YOUNGDABL, United States District Judge, 
on motion for new trial at 9:30 a.m. 

APPEARANCES 

On behalf of the United States: 


JOEL D. BLACKWELL, Esq. 
Assistant United States Attorney. 


On behalf of the Defendant: 
FRANCIS W. McINERNY, Esq. 
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163 * * * * 


MR. McINERNY: I have a motion for a new trial on three 
essential grounds; 

First, that the defendant, during the course of trial and after the 
Government's case was in was not permitted by his counsel at that 
time to take the stand although he expressed a definite willingness to 


take the stand. 
* * ss * 


164 MR. MCcINERNY: I might advise the Court I wrote to prior 
counsel for the defendant, including a copy of the motion for a new trial, 
accompanied by an affidavit of the defendant and requested him, at his 


earliest convenience, to reply and give me his comments. 
ss ae x a 
166 WILLIAM B. BRYANT 
called as a witness, was sworn. 
aK cs * ak 
168 MR. McINERNY: The defendant, first, alleges that counsel 
failed to permit him to take the stand when the defendant himself 
desired to take the stand. 

THE COURT: I understand. 

MR. McINERNY: The second is that there was an improper 
person in attendance in the consultation between counsel and the defen- 
dant after the close of the Government's case. 

THE COURT: Improper person where ? 

MR. McINERNY: It was in the cell block immediately adjoining 
the courtroom. 
| THE COURT: What person? 

169 MR. McINERNY: I understand it was a marshal. 
THE COURT: In attendance, improper? Why? 
MR. McINERNY: The reason behind it, Your Honor, is where 
counsel and defendant are consulting as to whether or not the defendant 
should take the stand that the defendant should be free to discuss that 


in private. 
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THE COURT: Those are things that were discussed in the cell 


block. ? 

Those are the two points as far as ineffective assistance of 
counsel is concerned? : 

MR. McINERNY: Yes. 

BY THE COURT: : 

Q. Mr. Bryant, as to the matter of ineffective assistance of 
counsel, first as to that matter, the defendant being refused opportunity 
to take the stand, will you tell us what happened as far as you remember ? 
A. During the course of the representation of the defendant Grant, I was 
told several different versions of what was supposed to have been one 
transaction. : 

In the course of being told these various stories I was critical 
and I asked several questions, all designed to elicit the actual facts 
from the defendant and the stories became so varied and, at the same 
time, so frequent, that I asked him did he want to take the witness stand 
with that type of incredible testimony? He had some idea that he should 
take the witness stand and, with all fairness to him, I suggested to him 

170 that he was not charged with perjury up to that point and I could 
not recommend that he take the witness stand with the series of stories 
that he told me. : 

For instance, one such story, I think will bear some corroboration 
here. I was importuned to get a witness, a woman named Parker and 
she was most difficult to locate but I did locate her. | She didn't come 
but the Government had her here. My information was that she was 
with the defendant up to and including a certain time. In other words, 
he had a partial alibi. | 

The witness Parker was obtained through both my efforts and the 
Government's efforts and she told me that yes, she was with him but 
she wasn't with him up to the time that he said she was with him and that 
she ran away from his because he was making unpleasant advances to 
her, some time in the early morning. | 

Well, I would not put her on the witness stand, of course. 

Then the story changed again in critical aspects so I suggested to 
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him that if he couldn't keep his own story straight, he certainly 
couldn't keep it straight under the cross examination of a prosecutor 
much less capable than Mr. Blackwell. 

I said, if you want to do it, you do it. 

171 Your Honor, there is no question in my mind that my attitude, 
my remarks to this extent, possibly deflated any idea he had of taking 
the witness stand. To that extent, I want to say that I cannot say that I 
did not influence him not to take the witness stand but I did not tell him, 
"You cannot take the witness stand." 

Q. What did he say after you indicated that? Did he still say, 

"I want to take the witness stand?” A. No; the fact he did not take the 
witness stand is a clear-cut indication he didn't want to take the witness 
stand. 

Q. You would have insisted on his taking the witness stand? A. If 
there had been any persistence in attitude, if Your Honor please, he had 
more leeway. 

Q. And it was your sincere conscientious opinion, and I take it 
still is, that it would not have been advantageous to him to have taken 
the witness stand in view of his conflicting statements to you? A. Yes, 
Your Honor. 

Q. As to this matter of the contention that there was a marshal 
in the cell block at the time you were talking this matter over with him, 
do you know anything about that? A. Your Honor, I would say, sir, I 
wouldn't know. I would say this: If I were discussing it with him and a 
marshal were present, I would make no attempt to get out of the presence 

172 of the marshal. 

It does not strike me as being critical to my position. The mar- 
shal might have been present. They usually are present in the cell block. 

Q. You have no recollection of that? A. No. 


Q. Brut your conversation with him, was that a private conver- 


sation? A. In the cell block, just betwwen himself and myself and if 
the marshal were present, I don't say he was not present. 

Q. But you have no recollection of anyone listening in on the 
conversation? A. No. 
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aK K 
DIRECT EXAMINATION 
BY MR. McINERNY: 

Q. Mr. Bryant, you have a copy of the defendant's affidavit in 
support of this motion? A. Yes, I have a copy in my office. May lI 
see it again? 

Q. Certainly. 

(Copy was handed to the witness. ) 

And you do recall having telephone conversations with me -- I 
am Mr. McInerny. A. Yes. : 

173 Q. During the course of those telephone conversations, you did 
agree, first of all, that a marshal was present. Do you recall making 


that statement to me in reply to my inquiries concerning that question? 


A. I will say yes, I told you that. As to what specific transaction he 


was present, I don't know. : 

Q. During the course of your consultation with the defendant 
concerning the advisability of his taking the stand in his own defense ? 
A. Well, if I told you that that was my best recollection -- 

Q. Mr. Bryant, in the closing paragraph of the defendant's affi- 
davit, he states that while my case was in recess, Mr. Bryant came 
to me in the courtroom cell. He said, quoting, "I guess you want to 
tell your side of the story” and, in response, the defendant said, "Yes. 

Mr. Bryant said, "I won't advise you to take the stand." He said 
to a marshal, "Don't you think he is doing all right?" And the marshal 
said, "Yes." : 

"The marshal heard all of the talk between me and Mr. Bryant 
in the cell that day." | 

Does that now refresh your recollection concerning the events 
during the recess of the trial on March 4? A, Somewhat, yes. 

Q. Is what is represented there in the affidavit substantially 
what took place? A. Absolutely not. 

174 Q. In what particular is it not consistent with the facts, as you 
recall them? A. In the particular that I had any conversation with 
anybody about this man's case. 
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As I told His Honor, I cannot say whether a marshal was there or 
not but I can say this: That I did not discuss his case, ask for any com- 

ment, ask for any encouragement or any other statement from anybody 
else relative to his case or anybody else's case since I havebeen in the 
Court House. 

x 2k 

175 BY MR. McINERNY: 

Q. In order to be fair to you, Mr. Bryant, and present the pic- 
ture clearly, what was your testimony concerning your recollection of 
the marshal being present? Do you have a recollection in one direction 
or the other? A. No, Idonot. I said that I didn't have a recollection 
that a marshal was present. If he was there, as far as I was concerned, 
it would not be unusual. That was my testimony. 

* * * ae 

Q. Mr. Bryant, did you have an opportunity to interview any 
witnesses named by the defendant prior to trial? A. I beg pardon? 

176 Q. Did you have an opportunity to interview any witnesses named 
by the defendant that could be called in his behalf prior to the time of 
trial? A. Yes, I did. 

Q. Will you name those witnesses? A. There was the woman 
Parker. There was also a woman whose name I don't recall now, whose 
purpose was to testify that someone had called her house and identified 
herself as the first name of the complaining witness. I believe her name 
‘was Essie, or something like that, who asked for the defendant. That 
lady came to court and I talked to her but that lady had never heard this 
woman's voice on the telephone before. She wasn't able to state that 
‘this was the woman who called her and, because that was so, I did not 
put her on the witness stand. 


Those are the only two witnesses, except the man who was supposed 
to have had a house where you could go and get a few drinks and I did 
interview that man by telephone. That man stated to me that the defen- 
. dant was, in truth, at his house but at a very early hour in the evening 


and his testimony, so far as I was concerned, would have been of no help 
at all to him. 
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Q. I realize, Mr. Bryant, that this was some months ago but 

would the name Williams refresh your recollection concerning the first 

T77 lady that you named or you didn't name? You interviewed her as 
a witness and decided against putting her on the stand ? A. Is her first 
name Christine ? ! 

Q. Yes. A. My recollection is good on that. 

Q. How long before trial did you interview her, if you recall? 
A. Well, before the trial date, I cannot tell you that I interviewed her. 
I can tell you that, during the course of the trial here, that I interviewed 
her and talked to her at length. | 

THE COURT: Before the defendant's case? 

THE WITNESS: Yes. 

THE COURT: So you had an caper tanitye to talk to her? 

THE WITNESS: I talked to her. 

BY MR. McINERNY: ! 

Q. Did you take any notes during your interview with her? 
A. No. : 

Q. Did you interview her husband? A, I didn't know she had a 
husband and I had no reason to know or believe that her husband knew 
anything about it. : 

Q. Do you remember whether her husband was with her when she 
was in the courtroom here? 

THE WITNESS: I recall very well. She was a striking witness 

178 and she talked to me personally about initiating a divorce action 
from her husband. There was no man with her. 

Q. Did you interrogate her concerning whether or not her hus- 
band had any prior knowledge of the acquaintanceship between the 
defendant and the complaining witness? A. No, Ididnot. From my 
conversation with her, I gathered she had been separated from her 
husband for some time and nobody indicated to me that anybody had 


any such information. 
a * * 5 
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CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. I take it, then, that this Christine Williams at no time, Mr. 
Bryant, mentioned to you the name of her husband, William Joseph 
Williams? A. The name, William Williams ? 

Q. William Joseph Williams. A. She didn't mention the name of 
her husband even when she was talking to me about getting a divorce and 
I told her to come to the office and I would be happy to handle it for her. 

179 Q. Concerning the situation in the cell block, was there a time in 
the interview with the defendant that you consulted the marshal and you 
asked him how you were doing in this case? A. No, I did not. 

Q. Did any marshal attempt to interview or offer any advice or 
anything? A. No. 

a a ss 

NATHAN W. GRANT 
called as a witness in his own behalf, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
) BY MR. McINERNY: 
180 Q. Mr. Grant, you recognize this affidavit as being identical to 
the one that you signed and I submitted to the Court? A. Yes, I do. 
a * ss * 
Q. Is everything that is expressed in there your statement? 
A. It is. 

Q. And are the facts accurate to the best of your recollection? 
A. That is right, yes, sir. 

Q. Particularly with respect to what occurred on March 4 con- 
cerning your consultation or your conference with your lawyer after or 
during the course of the recess, do you understand my question? A. Yes, 
I understand. 

181 Q. Do you have anything to add to the language that you have sub- 
mitted on page 4 in that connection? A. Your Honor, I would like to 


say that my trial came up on the 28th day of February and the case went 


into recess until the 4th of March and most of this housebreaking business 
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happened on the 28th of January. On the 4th of March, nothing was 


mentioned, anything at all, about the housebreaking charges. 
THE COURT: Do you get any sense out of = I do not. 
BY MR. McINERNY: 

Q. Will you tell the Court exactly what the facts were during your 
talk with Mr. Bryant in the cell block that day, who was there and what 
the conversation was? A. Well, in the cell block there is a marshal 
right behind here at all times when prisoners are in there. The marshal, 
he stays in there at all times and Mr. Bryant came up to me back there. 
That is the first time he came in after the court was in recess and he 
says to me, I guess you want to tell your story, so Ibld Mr. Bryant, 
yes, Ido, So Mr. Bryant said, well, Iam going to suggest to you not to 
take the stand. He said the woman said -- first, I was charged with 
indecent acts and he said the little girl says that she was asleep when 
you was over there at the house and her mother and her daddy said for 
her to tell the Court what she had told the Court and said, on the house- 
breaking charges, the woman said he didn't break into the house. He 

182 said the Court can't find you guilty for housebreaking and he said 
the woman had a difference in the statement and he said both of those 
were different in the indictment and asked the woman which one of them 
was right and she said the statement was right and the indictment was 
wrong. He said they couldn't find me guilty on the indictment and he 
said you have got the case beat, he said. He said you don't have to go 
upstairs. You are just taking the Court's time. He said, as your 
attorney I am going to suggest you not take the stand so the marshal 
was Standing near and he turned to the marshal and he said, don't you 
think he is doing all right, and the marshal said yes, so I agreed with 
Mr. Bryant that I wouldn't take the stand but it wasn 2 my reason that 
I wouldn't take the stand. 

Q. Mr. Grant, if you had taken the stand, what would you have 
told the Court about your prior relationship with Essie May Bennett? 
Had you any prior relationship with Essie May Bennett? A. For almost 
six months, lacking but two days, for six months I had been knowing 
Miss Bennett and I had been going with her. I first met Essie Bennett 
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at a cafe over at 13th and H Street, Northeast. 

Q. When was that? A. This was on the 14th day of February, 
1956, which was Valentine's Day. 

183 Q. How many times after Valentine's Day did you see her? A, 
I saw her several times after Valentine's Day. For the first week, I 
believe I practically saw her every day. That is the time my wife was 
out of town but when my wife came back in town, I started seeing her 
right mostly on the week ends. 

Q. When you saw Essie May Bennett on the 14th and the time of 
the alleged crime, what did you do with her? Where would you take her? 
A. We probably went to a place at Forestville. 

THE COURT: Do you think it would have helped your case with 
the jury if you testified you were seeing another woman when you had a 
wife ? 

THE WITNESS: I don't know, Your Honor. 

* * ae * 

THE COURT: You just got through saying you saw this woman 
when your wife was out of town. 

THE WITNESS: Yes. 

THE COURT: And you did have a wife out of town and it is your 
idea it would have helped your case by getting on the stand and saying 

184 that you were seeing another woman when your wife was out of 
town ? 

THE WITNESS: No, that was not the reason. 

THE COURT: Do you think that would have helped your case? 

3 THE WITNESS: No, but it would have helped my case on the 11th 
of July when Essie had been calling me all day at another girl's house. 

THE COURT: You were at another girl friend's house? Then 
you had several of them ? 

THE WITNESS: Well, this girl always called -- 

THE COURT: You did have several of them ? 

THE WITNESS: She was a girl. 

THE COURT: She was just a girl friend? 

THE WITNESS: She was married. 
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THE COURT: You were chasing around with another married 
woman ? 
THE WITNESS: No, she had a husband and her husband and I were 


friends. i 
THE COURT: You went over to see this woman when her husband 


was not there? : 

THE WITNESS: I did not see this woman. I saw Essie. 

THE COURT: It is your idea that by getting on the stand and 
telling about your relationships with these other women when you had 
a wife, that would have helped you? | 

THE WITNESS: No, that isn't the point. 

THE COURT: Do you think it would have helped you? 

THE WITNESS: I don't know. I don't really know. 

MR. McINERNY: I believe it becomes a matter of law whether 
the charge of housebreaking could have been sustained when the defendant 
was invited. 

THE COURT: You mean you are assuming he is telling the truth? 

MR. McINERNY: Yes. 

THE COURT: That is a violent assumption, in my opinion. 

Isn't it true you told your counsel several inconsistant stories and 
he called your attention to that? ! 

THE WITNESS: I haven't talked -- 

THE COURT: Answer my question. 

THE WITNESS: No, it isn't. 

THE COURT: Isn't it true that your counsel, Mr. Bryant, called 
your attention to the fact that you were telling inconsistent stories? 

THE WITNESS: No. . 

THE COURT: You deny that? You heard him testify to that here. 

THE WITNESS: I heard what he said. | 

THE COURT: And you say that isn't the truth? 

THE WITNESS: That isn't the truth What he said. 

ed cS * i 


BY MR. McINERNY: 





72 

Q. Do you have anything in addition to add about your conver- 
sations with counsel in the cell block? Have you finished your story, 
Mr. Grant? A. Thatis all. That is why I didn't take the stand. 

THE COURT: But you do say you finally agreed with Mr. Bryant 
not to take the stand, on his advice? 

THE WITNESS: Well, I did since he said that the jury couldn't 
find me guilty after the little girl said, I didn't do what she said, and 
her mother said, I didn't break in the house. 

MR. McINERNY: That is all. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. I believe you stated that Mr. Bryant stated he suggested you 
do not take the stand. A. He said, I, as your counsel, suggest you not 
take the stand. 

Q. You have indicated you are innocent of these charges? A, 

I am. 
Q. Was there something you wanted to tell Mr. Bryant that you 
couldn't tell him about your case in the presence of the marshal, assum- 
187 ing a marshal was present? Had the marshal not been there, would 
you have told Mr. Bryant something about your case which would have 
enabled him more effectively to defend you? A. I didn't call Mr. 
Bryant. Mr. Bryant came back here. 
THE COURT: You are not answering the question. 
BY MR. BLACKWELL: 
Q. Assuming the marshal was present, was there something you 
wanted to tell Mr. Bryant which would have assisted him to more effec- 
tively represent you that you couldn't tell him when the marshal was 
present? A. No, there wasn't anything. 


Q. So even if the marshal was present, that didn't have anything 


to do with your case, did it? A. No. 

Q. Your wife went away for three months and a half and took your 
children, didn't she? A. Not three months and a half. 

MR. McINERNY: May I interrupt? I don't believe the witness 
heard your question. 
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BY MR. BLACKWELL: i 

Q. Was your wife away in New York from late some time in 
March, 1956, with the children? A, 1955? : 

188 Q. Yes, late 1955. A. I believe you have eo that wrong, 1955. 
I wasn't arrested in '55. 

Q. Iam asking you if your wife went on a erig and took the 
children in late 1955? A. My wife left here in 1956. 

Q. And it was during that time that you struck up this friendly 
relationship with the complainant, is that right? A. I didn't understand 
you. : 

Q. By the way, you plead guilty to this charge once, didn't you? 
A. I did. I had reason to plead guilty and I did. | 

Q. You had four lawyers in this case, didn't you? A, I had no 
lawyer but Mr. Bry ant. 

Q. You told them you wanted to take the stand ilar tell your story? 
A. I didn't talk to some of them. 


Q. The last paragraph in your affidavit, you said -- A. I didn't 
talk. 
THE COURT: Didn't you state in your affidavit, counsel asks you, 


that you had told the four lawyers you wanted to take the stand? 

THE WITNESS: I don't believe I did. 

THE COURT: You don't believe you did. All right. 

ate * * me 

Q. Did you mention to Mr. Bryant anything about this Williams, 
the husband of Christine Williams, that you wanted him as a witness? 
A. Did I want him for a witness ? 

Q. Did you tell Mr. Bryant you wanted him for a witness? 
A. No, I didn't, because he didn't concern this case. 

THE COURT: He said he didn't concern this case so he didn't 
tell Mr. Bryant. 

Xk 5 aK 

REDIRECT EXAMINATION 
BY MR. McINERNY: 
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Q. Mr. Grant, in the event that you are awarded a new trial, do 
you want a trial before the Judge alone or before a jury? A. Before 
the Judge. 

Q. Just the Judge? A. Only the Judge. 

THE COURT: The motion for a new trial is denied -- 

Mr. McINERNY: Before you rule, may I be heard? 

THE COURT: Surely. 

MR. McINERNY: I have no further questions. 

(The witness was excused. ) 

MR. McINERNY: Your Honor, I have examined the transcript. 
in this proceeding and I found that the Court itself indicated, in its 
interrogation of the complaining witness, that the Court -- 

MR. BLACKWELL: May Mr. Bryant be excused? 

MR. BRYANT: May I address the Court at the bench? 

THE COURT: Yes, indeed. 

(At the bench:) 

MR. BRYANT: Your Honor, may I, with the consent of all 
counsel concerned, leave my role as a witness ? 

THE COURT: Yes. 

MR. BRYANT: If Your Honor please, this might be most irregular 
because I don't represent anybody now but my experience with this man 
is that he is not truthful but, at the same time, he is pitifully dumb and 
when I suggested to him that he not take the stand I did just that. So 

there is no question in my mind about that. I did exactly what he said. 
I don't ever want to be in the position of thinking that I influenced a man 
to his detriment. 

THE COURT: I don't think you did. I think he would have hurt 
his case rather than helped it by taking the stand. I think you gave him 
the proper advice in view of his inconsistent stories and his testimony 
about chasing around with other women. 

191 You are excused. 


* a * * 


192 MR. McINERNY: No, Your Honor, but actually I don't believe 


that this particular question of housebreaking should ever have gone to 
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the jury. It would have been a matter of law if there was a prior relation- 


Ship. 

THE COURT: You have got to assume that any trier of facts could 
really believe this defendant's story. From what he has testified, I 
believe his story is unbelievable. I believe he has complete disregard 
for the truth and for him to go on the stand in view of what he has testi- 
fied here today-- 

MR. McINERNY: As I understand, he still sticks by the facts in 
the affidavit. 

THE COURT: I know what your position is. 

The motion for a new trial will be denied. 

I appreciate your efforts, nevertheless, as Court appointed counsel 


for the defendant. 
* 


206 [Filed October 7, 1957] 
ORDER 
This cause having come on for hearing on a motion for a new 
trial and after testimony in open court and argument by counsel for the 
defendant and counsel for the Government, it is by the Court this 7th 
day of October, 1957, 
ORDERED that the motion for a new trial be and is hereby denied. 


/s/ Luther Youngdahl 
JUDGE 


209 [Filed October 22, 1957] 


MEMORANDUM 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Petitioner was tried and convicted under the Miller Act on 
March 4, 1957. On August 5th he filed a motion for a new trial on 
grounds that (1) at his trial he wanted to testify but his counsel pre- 
vented him from doing so; (2) a third person, a United States Marshal, 
was present and interfered with defendant's consultation with his counsel; 
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(3) witnesses whose testimony would have had a significant effect on the 
outcome of the trial were not called by the defense due to negligence of 
counsel. 
The Court held a hearing on these allegations on October 4, 1957. 


At this hearing defendant was represented by new counsel. His attorney 


at the original trial, Mr. William Bryant, was called to the witness 
stand and the petitioner also testified. 

After a careful consideration of the testimony at the hearing, the 
motion, and the record of the case, the Court makes the following find- 
ings of fact and law: 

1. The petitioner was not prevented from taking the stand by his 
defense counsel but, on the contrary, voluntarily waived his right to 
testify. This decision was made on the advice of Mr. Bryant who im- 
pressed upon petitioner the possible detrimental effect of his taking the 
stand in view of his conflicting stories as to the crime, his previous 
criminal record, and the fact that he was married at the time of the offense. 

210 2. No third person, if present, interfered with or hindered in any 
way consultation between the petitioner and his attorney. Mr. Bryant 
was very definite in denying that a United States Marshal had made any 
statement as to the progress of petitioner's case. Mr. Bryant further 
testified that no statement of any kind was made by a third person and 
as a result he did not even notice whether or not a marshal was in the 
cell block at the time of his consultation with petitioner. 

3. The witnesses who petitioner claims were significant to the 
result of the case were contacted by Mr. Bryant at the time of the trial. 
Counsel, in the reasonable exercise of his discretion, decided to call 
none of these witnesses to the stand. Mr. Henrietta Parker was inter- 
viewed personally by Mr. Bryant and could not testify to the action of 
the defendant during the time in question. Miss Christine Williams was 
also contacted. She said that she could not testify positively that the 
voice she heard over the phone was that of Essie Bennett. Mr. Bryant 
concluded that Mrs. Parker's testimony was immaterial and Mrs. 
Williams' of doubtful admissibility and of little probative value. 
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Counsel was never told about Willie Joseph Williams, who is in 
military service. The Court finds the testimony of Williams, as evi- 
denced by his affidavit, of no substantial importance in determining the 
issues of the case. | 

The Court also finds the affidavit of Essie Lee Grant, the wife of 
Nathan Grant, immaterial to the crime in question. | 

The Court finds, therefore, that no constitutional or statutory 
right of the petitioner was infringed. Petitioner was provided with dili- 
gent counsel who effectively pursued his defense. : 

211 Accordingly petitioner's motion for a new trial is denied. 


/s/ Luther W.’ Youngdahl 
Judge 


October 22, 1957 





For The District of Columbia Cireuit 
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‘ the alleged offenses grew out of a common set of circumstances. : th 
i 3. Appellant was afforded effective assistance of counsel at the ooh 
* 4, The provisions of Rule 30, Federal Rules of Criminal Proce- ae 
. dure, prohibit an appellate attack on the trial court's instructions to ue 
j the jury or absence thereof where no objection had been presented to i 
: the trial eourt. z 


5. The jury instruction with respect to the elements of the crime 


’ of housebreaking could have been rejected by the trial court because we 
of appellant's failure to present evidence to support such a charge 
ana because the record contains no other evidence to warrant the re- ee 
quired instruction. Lise 
Preliminary Statement in R " ie 
The Government's brief treats each of the essential issues pre- | i 
sented in isodation one from the other. When so compartmentelized the 4 sete 
issues are made to appear as self-resolving against the accused. It ' oe 
will be appellant's purpose here to demonstrate that whether examined 2 aa 
separately or collectively the questions involved must be decided in | . sat 
favor of the accused. ‘i. oe 
Appellant's Reply to the Government's Contentions Panny 
1. he Issue of Timeliness. - As anticipated by appellant in his e he . 
opening brief (pages 10-11) appellee argues that it is improper to assert ae “ 
___ 88 error on appeal matters which were not presented to the trial court. fee 
It is sontentad that it 41s now too late to urge that (a) the consolidation’ ss : 
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Appellent believes that the Government has overlooked the fre- 
quently followed exception to the Rule to the effect that matters not 
raised at the trial level are considered to be waived and may not be 
grounds for appeal. The exception is, as applied in criminal cases, 
that where prejudicial error is apparent from the record it will be con- 


sidered by the appellate court. Tatum v. U.S. 190 Fed 2nd 612 and \ 


Mills v. U.5., 228 Fed 2n4 645. 

The real issue with respect to the matter of timeliness is whether 
the facts of the case permit the invocation of the exception to the 
rule. Appellant contends that they do. First, with respect to con- 
solidation, it is clear that had consolidation been opposed the District 
Court should have and undoubtedly would have, denied the Govermnent's 
motion for merger because the Miller Act charge and the evidence intro- 
duced in support of it would necessarily influence a jury against the 
accused even where as here, that evidence did not sustain conviction 
om the Millex Act charge. Concisely stated the violation of a female 
minor by an adult male is so naturally reprehensible that the intro- 
Guetion of any evidence thereon (and even the bere allegation iteelf) 
is sufficient to predispose even the most objective mind against one 
who is at the seme time accused of other crimes. 

The rules with respect to consolidation of indietments or counts 
find their support in the judicial efficiency ani econcay vhich they 

tend to inerease. ovever, where the rules are 60 employed as to enhance 
effective judicial administration at the cost of justice to an accused 


their application should be withheld. 
The Governnent's vigorous urging of this court to apply the pro- 
visions of Rule 30, Federal Rules of Criminal Procedure, with léteralness 
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tive and if such conclusion is reached by this court it follows that 
prejudice resulted and that the accused is entitled to a new trial in 
spite of his failure to question the adequacy of the jury instructions 
below. 
In support of its contention that appellant has waived his right 
to the consolidation of the two indictments the Government refers to 
Monroe v. U.8., 234 Fed 2nd 49 and U.S. v. Silverman, 106 Fed 2nd 750. Kae 
The factual circumstances are so different in Monroe that the rule of | 
decision applied there does not bear on the question here involved. A 
clear-eyed analysis of Silvexman reveals that decision to be a strong 
precedent in support of the position urged by appellant. At page 752 
the Court in discussing situations in which prejudice may occur as a 


result of joining two or more crimes quoted from the American Law In- 
stitute Code of Criminal Procedure, Offieial Draft (1931) See. 185 


(inter alia): 


"Yet another reason why it may be undesirable that the jury 
should consider more than one charge at a time may be that one 
of the crimes alleged is so serious that they ought to give 
their undivided attention to that crime alone. In R. v. Jones 
(1918, 1 K.B. 416) the indictment contained two counts, one 
for murder, the other for robbery. The appellant was tried 
simultaneously on both counts and convicted upon each. The 
Court of Criminal Appeal quashed the conviction for robbery 
and stated that no other charge ought to be tried with a 
charge of murder.' Joinder of Offences in Indictments, 84 
Law Journal 42 (English). 


‘Frequently, the mere fact of accusing him of several things 
was supposed to tend to insure the probability of his being 
found guilty, as it amounted to giving evidence of bad char- 
acter against him.' Blackburn, J., in Castro v. Queen, 1881, 
6 App. Cas. 229. 


'I pause here to express my decided opinion that it is a 
scandal that an accused person should be put to answer such 
en array of counts containing as these do several distinct 
charges. Though not illegal, it is hardly fair to put a 
man upon his trial for such an indictment, for it is almost 

~~ Sepossible that he should not be grievously prejudiced as 
regerds each one of the charges by the evidence which ita 
being given on the others.' Wawkins, J., in Queen v. King 
(1897) 1 Q.B.D. 216. 
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vé of the other, when, in fact, no corroboration exitss. ' Pa Fe 
Kidwell v. United States, 36 App.D.0. 566." Sean 3 
At a later point the court eited with approval language from 22 vk 
Minn. law Review 113: Docs 
"tapartment from statutory limitations, it is submitted that a rans 
the only fundemental objection to joinder proceeds from the aa) 
notion that a jury is likely to use evidence adduced in sup- oe st 
port of one charge to convict accused of another charge not cant, Fong 
independently nor adequately proved. Whether or not such tint ag 
improper use of evidence is likely, and therefore vhether or a 
not joinder should be permitted, would seem to depend on the me ne 
a of the pereases and the effect of their consolidation Eo We 
e case rather than on a fixed general rule - ve ae 
Sion tie ebeewaes. ge or classifica meee: 
ests: 
2. The Indictments Were r - fore 
Iuproperly Merged For Trial, - The Govern- gp 
ment in its brief requests this Court to approve the District Court's " “thy 
grant of the Government motion for consolidation simply because the iY ; 
alleged offenses involved hed 8 close relationship in time and place bs) 
No consideration is given by appellee to the difference in the nature . 
and character of the crimes involved nor to the purpose underlying Rule ! 
14 of the Federal Rules of Criminal Procedure. Also ignored is the 
language of Rule 8(a), vhieh requires: that the offenses sought to ve | Papas | 
consolidated be “of the same or similar character". At page 7 of ite oh 
* brief the Government states the problem as follows: "The question — ie ‘e 
f ie vhether the offenses in the instent case are based on the same act(s) lt 
ge or transection(s) connected together”. Appellant concedes that there = e 
a de & certain identity of time and place with respect to the commission ath 
“5 of alleged crime of housebreeking and assault on the one hand and the . 
a - glleged violation of a female minor on the other, but he denies the 2 
existence of similarity in the nature of the alleged crimes. The dis- ae 
cusston set forth in Silverman, supra, is sufficient to demonstrate the 
incorrectness of the Government's application of Rule 8(a) of the Fed- 
eral Rules of’ Criminal Procedure. 
| " , 
PF of ae 
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of 10 voids, Section 02-3501 1 District of Colbie as, it is certain 
that the latter crime is generally considered the more serious in nature. 
That there is no similarity between the two charges is so self evident 
that it escapes proof. r oe 

Appellant Did Not Mave Bffective Assistance Of Counsel At 2 

Trial. - Present counsel vas most reluctant to raise the issue of inade- : 
quate representation below by appointed trial counsel. And any criti- Say 
oism of him or his handling of the ease below ie of the same type that a 
would be directed at a trial judge where the latter committed "good 
faith" error. Moreover, trial counsel was the last of four attorneys 
that entered appearances on behalf of the defendant in the District Court 
and the highly prejudicial consolidation of the two indiotments had 
already taken place. Trial counsel, as a reading of the vbole record | 
will disclose, concentrated his efforts on overcoming the Miller Act 


charge and was successful. Wad the housebreaking a mA assault charges 


not been ec dated th th elieged Miller Act C29 EES POR rial coun-— 
sel would have been less reluctant to permit his client to exercise 


hie eonstitutional right to assume the stand in his own defense. It 
may be assumed with reason too that the Miller Act charge so diverted 
trial counsel's attention from the other allegations involved that he 





failed to request appropriate instructions to the jury. That the Miller 
Act charge was of paramount importance yall parties to the trial is 
evidenced in part by the length of the trial court's charge on the al- 
legation and the relative paucity of instruction concerning housebreak- 
ing and assault. 
The Government urges upon this cougt the District Court's conclu- 

gion contained in his memorandum denying appellant's motion for a new 

_ trial that the accused "voluntarily waived his right to testify". (J.A. 





76) whe nature ‘of eppellant's "waiver" may be abstracted from his. _ EOL RS BON 
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affidavit (J.A. 54) and by trial counsel's statement "he had some idea 
thet he should take the witness stand and, with fairness to him, I sug- 
gested to him that he was not charged with perjury up to that points 
and I could not recommend that he take the witness stand with the ser- 
des of stories that he told me". (J.A. 63) 

That there vas no vaiver in the real or constitutional sense is 
made clear by the realisation that an attorney's suggestion to a defen- 
dant that is "pitifully dumb" (J.A. 74) has a compulsive effect. 

It is, of course, recognized that appellate courts have an under- 
standable reluetance to reverse a trial court on the grounds that trial 
counsel, either appointed or compensated, was incompetent or otherwise 
derelect in handling the defense below. The manifold number of rea- 
sons underlying this reluctance vas so apparent they need not be recited 
here. In eppropriate circumstances, however, particulerly in cases in- 
volving court-appointed counsel this court should and in fact has, al- 
though not expressly, recognized deficient representation. For exam- 
ple, in the Tatum case, supra, this court sua sponte observed that the 
defendant actually had an adequate defense not urged by trial coun- 
sel. In reversing the trial court this court impliedly held that de- 
fense counsel should have urged the defense of insanity at the trial 
level. In this proceeding as in Tatum the trial errors of counsel vere 
in good faith and not designed to frustrate the administration of jus- 
tice by withholding a defense wtil the matter reached the appellate 
stage. 

One additional point remains to be stated with respect to the ac- 
cused inadequate representation below and that is that it should be 
considered in the light of other alleged errors. Collectively appellant 
contends that there has been  pyremiding of error stemming originally 
from the consolidation of the two indictments. 


“The Trial Court Must Instruct On Al) Besential Elements of 
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vrief the eppellent pointed out that the trial court's instructions both 


a with respect to the alleged erime of housebreaking and the alleged ihe 

ik crime of assault were defective in essential wetpects. Not only did ! cas 

f the trial court fail to specifically point out to the jury that consent a | 

. to either of the alleged crimes would have been an adequate defense, , 

but in addition the lover court failed entirely to make clear to the ‘ 

: jury that the intent required in order to sustain the charge of house~ Me a, 

{ breaking vas of e specialised character, that is, that the accused at ee ; 

‘ the moment of entry must have had an intent to commit a subsequent act 

a criminal in nature. The position advanced by appellant on opening 

: brief has been evaded by appellee. Instead the Government contends 

that the general instruction on the matter of "intent" expressed by the R , 

: trial court with respect to the Miller Act .' violation was sufficient | . 

‘ to inform the jury as to the law of intent as it relates to housebreak- eta 
ing and assault. That contention is clearly wmtenable and made mani- : 

fest by the most cursory reading of the statutory provisions governing PER 


the erime of housebreaking. ce 

Apparently recognizing the weakness in its position, appellee 
further asserts that without regard to the charge given, there was in- 
sufficient evidence to require a more complete and accurate instruc- 
tion. Appellant meets this position by first stating that the law 
with respect to instructions requires a complete instruction setting 
forth all of the essential elements of the crime. Kinard v. United 
States, 96 Fed 2nd 522 and Tetua v. U.8., supra. Moreover, in the in- 
stant proceeding there was some evidence to warrant, an instruction with 
respect to consent for the record, when considered as a whole, reveals 
extraordinary circumstances casting doubt upon the credibility of the 
principal complaining witness. The lower court itself was concerned 
with the complaining witnesses’ responses to inquiries concerning her 
In further support of its position with respect to issue of the 
ae Oe “S ee 
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trial court's instruction on the housebreaking charge the Government 
states, "Me (the appellant) did not even take the stand in his own de- 
fense". The short ansver to that criticiem is that the accused wanted 
to testify but was prohibited by his appointed counsel from so doing. 
Wis proffered testimony as set forth in his affidavit (J.A. 54) would 
have been certainly sufficient to require the trial court to instruct 
the jury that consent vas an adequate defense to both the housebreaking 
end assault charges. The essential point to be made is that the error 
on instructions grew out of the improper waiver of the accused right 
to testify which in turn was caused by the improper joinder of the two 
indictments. 


Conclusion 
Appellant respectfully requests this court to reverse the trial 
court and remand the proceeding to the District Court for appropriate 
further proceedings. 


Certificate of Service 
This is to certify that a copy of this brief was this date served 
by hand on the United States District Attorney for the District of 
Columbia. 
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(i) 
STATEMENT OF THE QUESTIONS PRESENTED 


This appeal raises four ultimate issues which may be succinctly 
termed as follows: 2 


(a) Whether the accused was denied a fair trial as a result of 
the consolidation of two indictments for trial. 7 


(b) Whether the accused was adequately represented by counsel 
at the trial level. | 


(c) Whether the trial court erred in instructing the jury. 


(d) Whether the trial court erred in refusing to inform this court 


that it would grant defendant's motion for a new trial on remand. 


Resolution of the foregoing issues requires consideration of these 


underlying questions: 


1. Was it prejudicial error to grant the Government's motion for 
consolidation of two separate indictments for trial where the first indict- 
ment charged a violation of female minor under the Miller Act and the 
second indictment consisting of two counts alleged housebreaking and 
assault where the record reveals that the consolidated proceedings 
confused the defense and denied to accused a fair trial? 


2. Does the failure of appointed trial counsel to encourage and 
permit the defendant to testify in his own defense constitute an improper 
waiver of the rights of the defendant accused of housebreaking and 
assault where the record reveals that accused would have testified 
that he had been invited into the complaining witness's home and she, 
the complaining witness, had consented to the alleged assault. 


3. Does the failure of appointed trial counsel to instruct the 
defendant to assume the stand to assert the defense of consent consti- 
tute an improper waiver of the rights of the accused where the record 
reveals that the complaining witness's testimony with respect to the 
charges of housebreaking and assault was unrebutted and not success- 
fully met on cross examination. | 


(ii) 

4. Does the failure of the appointed trial counsel to request the 
trial court to instruct the jury that neither the charge of housebreaking 
or assault could be sustained if the complaining witness had invited the 
defendant to her house or had consented to his advances evidence in- 


adequate representation at trial. 


5. Did the trial court commit prejudicial error in failing to in- 
struct the jury that if they found that the complaining witness had in- 
vited the accused into her house the charge of housebreaking could not 
be sustained? 


6. Did the trial court err in failing to instruct the jury that in 
order to convict the defendant of housebreaking it was necessary to 
find that the accused at the moment of entry had a criminal intent to 
commit some act other than mere illegal entry and that the existence 
of such intent must have been affirmatively established by the prose- 
cution beyond a reasonable doubt in the light of all facts and circum- 
stances of the case. 


7. Did the trial court err in failing to instruct the jury that in 
order to convict the defendant of assault it was necessary to find that 
the complaining witness did not consent to defendant's actions and that 
the absence of consent must have been affirmatively established beyond 
a reasonable doubt in the light of all facts and circumstances of the 
case. 


8. Did the trial court abuse its discretion in refusing to grant 
defendant's motion for a new trial where the evidence proffered in 
support of said motion if accepted by a jury would have required a 
verdict of not guilty on both the charge of housebreaking and the charge 
of assault. 


9. Did the trial court abuse its discretion in refusing to grant 
defendant's motion for a new trial where the evidence profferred in 
support of said motion and the testimony taken at hearing on said 


motion tended to prove: 
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(a) 


(b) 


(iii) 
That trial counsel refused to permit defendant to testify 
in his own defense although defendant desired to do so. 


That trial counsel in conferring with the accused concerning 
the advisability of the accused's assumption of the stand in 

his own defense did so in the presence of an unauthorized third 
person. : 


That trial counsel had been unable to adequately prepare 


defendant's case prior to trial. 
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ARGUMENT; 


Preliminary Statement - This Court May Notice On Its 
Own Motion Fundamental And Prejudicial Error Not 
Urged By The Defendant In Criminal Cases 


I, The Consolidation Of The Indictment Charging 
Appellant With A Violation Of The Miller Act 
With The Indictment Charging Housebreaking 
And Assault Effectively Prevented The Accused 
From Having A Fair Trial On The Latter 
Crimes dion | mateS fies te ieee core “Wie phase mls 


The Trial Court Erred In Its Failure To Instruct 
The Jury Properly With Regard To The Element 
Of Intent As Specifically A eee To The 

Offenses Alleged , i a 


The Trial Court Erred In Its Failure To Instruct 
The Jury That Want Of Consent On The Part Of 
The Person Affected Is A Necessary Element In 
The Crime Of Assault ob. et ae ute 


The Failure Of Defense Counsel To Present An 
Affirmative Case For The Defense And To 
Allow The Defendant To Testify Constituted 
An Improper Waiver Of A Fundamental Right 
And Is Adequate To Justify A New Trial For 
The Appellant ad Basha.) else 


A New Trial Should Be Granted On The 
Significant And Material Evidence Which Should 
Be Regarded As Newly Discovered . . . 
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No. 13,807 


NATHAN W. GRANT, 
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THE UNITED STATES OF AMERICA A 


Appellee © 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a verdict and judgment of guilty as indi- 
cated on two counts of a two-count indictment in which appellant was 
charged with the crimes of housebreaking and assault (J.A. 1, 5 and 
51). Sentence of thirty months to eight years was imposed on Count 1 
(housebreaking) and sentence of one year was imposed on Count 2 @s- 
sault) to run concurrently with the sentence imposed on the house- 
breaking count (J.A. 5). : 


Leave to prosecute this appeal in forma pauperis was granted 
by the trial judge on April 1, 1957. 
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Jurisdiction is vested in this court by virtue of the provisions of 
28 U.S.C. Section 1291, Section 2255. 


STATEMENT OF THE CASE 


The proceedings before the trial court involved two separate 
indictments which pursuant to Government motion were consolidated 
for trial (J.A. 2 and 3). The first indictment (Criminal Case 969-56) 
charging the defendant with violation of the Miller Act was returned 
by the Grand Jury several days prior to the second indictment (983-56). 
The second indictment consisting of two counts charged (a) that on or 
about August 11, 1956, the appellant ''entered the apartment of 
Essie M. Bennett with intent to commit an assault." 


The second count of the later indictment charged the appellant 
with "an assault on Essie M. Bennett." (J.A. 1) 


Although the defendant was found not guilty of the alleged viola- 
tion of the Miller Act (J.A. 50-51), it is necessary to consider certain 
evidential aspects relative to that proceeding because the two indict- 
ments were consolidated for trial and because of certain of the issues 


raised on this appeal. 


(a) The Government's Evidence with Respect to the Charges of 
Housebreaking and Assault. 


The conviction of appellant on the charges of housebreaking and 
assault rests almost exclusively, if not exclusively, on the testimony 
of Mrs. Essie M. Bennett. 


The complaining witness testified that between the hours of 
4:30 and 5 a.m. on August 11, 1956, the appellant entered her apart- 
-ment through an unlocked door (J.A. 15) disrobed and joined her in 
her bed, but after "he fumbled around back of me and he discovered 
my pad* * * he just politely turned right back over as if though my 
husband would, and -- he turnt back over, got out of bed" (J.A. 11-12). 
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At the time of Appellant's entry the complaining witness was awake 
(J.A. 17-18). The complaining witness indicated that she did not 
resist these advances in the belief that the appellant was her husband 
(J.A. 12). : 


After leaving the complaining witness's bed,, it was stated that 
the appellant entered the bed of the complaining witness's daughter , 
Gertrude, a child of nine years of age (J.A. 12, 28). At the time of 
Appellant's alleged entry into the child's bed, the child's younger 
cousin was also sleeping there (J.A. 28). 


After Appellant entered the child's bed, the mother , according 
to her testimony, within two minutes (J.A. 21), went over to investi- 
gate and upon turning on the light determined that the appellant was 
not her husband. Thereupon, the complaining witness testified that 
she instructed the appellant to leave. As he left, the complaining 
witness threw a bottle at the appellant which she stated struck him 
"at the back of his neck" (J.A. 13). : 


Essie Bennett, the complaining witness, conceded that she had 
a prior acquaintanceship with the appellant (J.A. 13) , but testified 
that the appellant was her sister's boyfriend and that the acquaint- 
anceship that did exist prior to August 11, 1956, was based upon two 
occurrences where the complaining witness and her husband went out 
with the appellant and the complaining witness's sister (J.A. 13). 


The complaining witness also testified that her husband and 
the appellant had been together during the evening prior to the com- 
mission of the alleged crime (J.A. 14) and that her husband did not 
return to the apartment until 5:10 a.m. on the morning of the alleged 
crime (J.A. 14). : 


At a later point in the complaining witness's testimony the 
complaining witness stated that she did not recall meetings with 
the appellant at the house of the complaining witness's sister. The 
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witness's response was of such a nature and of such major significance 
that the trial court itself interrogated on the point (J.A. 23). 


The testimony of the complaining witness's daughter also es- 
tablishes that the appellant was neither a stranger to the home nor 
to the complaining witness (J.A. 34-35). 


Defense Evidence Profferred on Appellant's 
Motion for New Trial 


The appellant by affidavit attached to his motion for new trial, 
stated that he had been acquainted with the complaining witness for 
a period of several months beginning in February of 1956 (J.A. 54). 
During the first week of their acquaintanceship appellant and the com- 
plaining witness saw one another every day and thereafter to the time 
of the commission of the alleged crime they saw one another on week- 
ends. The appellant states that on August 3, 1956, the relationship 
was terminated upon his learning that the complaining witness was 
married. However, the complaining witness, according to Grant's 
statement, sought to continue the illicit relationship and placed 
calls for Grant at the home of Christine Williams, another acquain- 
tance of Grant's (J.A. 56). 


Appellant’s statement concerning his prior relationship with 
the complaining witness is corroborated by the affidavit of Christine 
Williams, who states that a number of telephone calls had been 
placed by a girl to the Williams’ telephone for Grant. Additionally, 
affiant Christine Williams states that she saw the complaining witness 
in the company of appellant Grant in the spring of 1956 (J.A. 57). The 
sworn statement of affiant Christine Williams is in part supported by 
the affidavit of Grant's wife wherein she states that several telephone 
calls were placed to the Grant home by a girl named Essie calling 
for Grant. 
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Even stronger support for Grant's statement is contained in the 
affidavit of Willie J. Williams, who states that he had been a schoolmate 
of the complaining witness, Essie Bennett, and had known the appellant, 
Grant, for a period of approximately two years and that prior to the 
commission of the alleged crimes he had seen the appellant and the 
complaining witness together in appellant's car (J A. 58-59). 


Appellant's testimony and statements submitted in his affidavit 
with specific respect to the concurrences that took place on the date 
of the commission of the alleged crime and the evening before is as 
follows: 


On the evening of August 11, 1956, Grant in the company of the 
complaining witness's husband left the home of the complaining wit- 
ness. Shortly after midnight he left the complaining witness's 
husband to take one Henrietta Parker home. Thereafter, he telephoned 
the complaining witness (12:50 a.m.) and after talking with her, went 
to her home. The complaining witness then joined the appellant and 
drove to an undisclosed point in Maryland where they obtained six 
cans of beer. They then returned to the District of Columbia and 
went to the home of the sister of the complaining witness "to go to 
bed.'’ On finding nobody home at her sister's house, the complaining 
witness and appellant then returned to her own apartment and went to 
bed. According to the appellant, after having had sexual relations with 
the complaining witness, a dispute ensued concerning money. During 
the course of the dispute, the complaining witness's husband returned, 
who instructed appellant to get out. Appellant upon reaching the 
sidewalk heard the complaining witness and her husband fighting. 


The Facts with Respect to the Trial Court's 
Instructions 


The court's charge to the jury (J.A. 44-50), as was required by 
the consolidation of the two indictments, includes instructions both 


6 


as to the alleged violation of the Miller Act and on housebreaking and 


assault. The specific instructions relative to the crime of house- 


breaking are set forth in the Joint Appendix at page 47 and those with 


respect to the alleged crime of assault set forth in the Joint Appendix 

at page 47 and 48. Neither the charge to the jury as a whole nor the 
specific instructions relative to housebreaking and assault contain any 
‘reference to the requirement that the jury find before conviction that 


there was an absence of consent by the complaining witness. 


The complaining witness stated that she heard the defendant 
come into the apartment and enter her room, heard him undress and 
get into bed with her. Her statement that she did not object because 
she thought the accused to be her husband is close to incredible. Had 
the defendant been allowed to testify with regard to his long and inti- 
| mate acquaintance with Essie Mae Bennett, this element of a lack of 
consent would have been sharply pointed up and the jury under appropriate 
instructions would have been sufficiently well informed both on the facts 
and the law to have assured the defendant a fair trial. 


STATUTES INVOLVED 


1. Act, March 3, 1901, 31 Stat. 1322, Chap. 854, Section 806, 
District of Columbia Code, Title 22, Section 504: 


"Whoever unlawfully assaults or threatens another 
in a menacing manner shall be fined not more than 
$500 or be imprisoned not more than 12 months or 
both" 


2. Act, March 3, 1901, 31 Stat. 1323, Chap. 854, Section 823, 
1951 District of Columbia Code, Title 22, Section 1801: 


"Whoever shall either in the night or in the daytime 
break and enter or enter without breaking any 
dwelling, bank, store, warehouse, shop, stable 

or other building or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel or other water craft or railroad car or 
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any yard where any lumber, coal or other goods 
or chattels are deposited and kept for the purpose 
of trade with intent to break and carry away any 
part thereof or any fixture or anything attached | 
to or connected with same or to commit any cri- 
minal offense shall be imprisoned for not more 
than 15 years" 


3. Act, June 25, 1948, 62 Stat. 833, Chap. 645, Title 18, 
U.S.C.A., Section 3481: 


"In trial of all persons charged with the com- 
mission of offenses against the United States and 
in all proceedings in courts of inquiry in any 
states, district, possession or territory, a 
person charged shall at his own request be a 
competent witness. His failure to make such 
request shall not create any presumption against 
him." ! 


STATEMENT OF POINTS 


1. It was prejudicial error to grant the Government's motion 


to consolidate for trial the indictment alleging the violation of the 
Miller Act with the indictment of two counts alleging the crimes of 
housebreaking and assault particularly where the character and nature 
of the crimes charged in the two separate indictments were so sub- 
stantially different and where the evidence introduced and the character 
of the crime itself in the first indictment (on which the defendant was 
acquitted) would so strongly tend to prejudice the jury and preclude 

a fair trial on the counts contained in the second indictment. 


2. The trial court erred in failing to instruct the jury with 
respect to the charge of housebreaking that it was necessary to first 
find that the accused at the time of entry must have intended to commit 
a criminal act beyond mere illegal entry. : 


3. The trial court erred in failing to instruct the jury that if it 
found that the complaining witness had invited or consented to the 
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apartment entry or to the touching by the accused neither the charge of 


housebreaking nor assault could be sustained. 


4. The trial court erred in failing to inform this court that on 
remand it would grant a new trial to the defendant where the record 
as a whole demonstrates that appointed trial counsel was unable to 
adequately prepare for trial, failed to put on an affirmative defense, 
failed to request appropriate jury instructions because of an apparent 
misunderstanding of the elements of the crimes involved and im- 
properly waived appellant's right to testify in his own defense. 


9. The trial court erred in refusing to inform this court that 
it would grant a new trial upon remand particularly where the sworn 
statements supporting appellant's motion for new trial if presented 
as evidence before a jury would have raised serious questions con- 
cerning the credibility of the complaining witness and in fact would 
have raised the issue of whether or not the complaining witness 


committed perjury. 


SUMMARY OF ARGUMENT 


1. One consequence of the general inadequacy of the defense 

afforded in this case by appointed counsel is the fact that no objection 

was raised to matters prejudicial to the defendant. Likewise, there 
was no objection to the failure of the court's instructions to cover 
essential elements of the offenses charged. Nevertheless, this court 
has indicated in the past that in cases involving criminal offenses it 
will upon its own motion notice fundamental error prejudicial to the 
defendant. Tatum v. United States, 190 F. 2nd 612 (D. C. Cir. , 1951); 
Mills v. United States, 228 F. 2nd 645 (D.C. Cir. , 1955). 


2. Prior to trial separate indictments--one charging indecent 
liberties with a minor, the other charging housebreaking and assault-- 
were consolidated against appellant. It is apparent that the inflammatory 
nature of the testimony introduced upon the Miller Act charge compounded 





9 


the difficulty of defending the housebreaking and assault charges. Even 
though appellant was acquitted of violation of the Miller Act, the 
presence of this charge undoubtedly influenced the jury unfavorably 

in considering the other charges. Prejudicial error appears where 

a consolidation of indictments compounds or embarrasses the defense 
so as to prevent a fair trial. Consolidation must be examined carefully 
to determine prejudice where crimes involving sexual offenses are 
involved. Peckham v. United States, 210 F. 2d 693; Dunaway v. 
United States, 92 App. D.C. 299, 205 F. 2nd 23; Kidwell ‘v. United 
States, 38 App. D.C. 566. : 


3. The court's charge to the jury failed to define intent adequately. 
With reference to the housebreaking charge this failure is readily ap- 
parent. To be guilty of housebreaking, the statute requires that the 
defendant must have entered the apartment, "with intent to break and 
carry away any part thereof or any fixture or anything attached to or 
connected with the same or to commit any criminal offense."' The 
court's charge failed to mention the specific nature of the intent re- 
quired by statute. The jury must have inferred that a general intent 
to enter the apartment would be adequate to sustain the charge. Tit. 
22, D.C. Code, sec. 1801; Christensen v. United States, 90 F. 2nd 
152. | 


4. The evidence in this case indicated that the defendant had 
visited the apartment occupied by the complaining witness and her 
husband on the night in question. The defendant was well known to the 
entire family. The complaining witness testified that she made no ob- 
jection to the defendant's alleged advances. This testimony was suf- 
ficient to raise the issue of consent. In this jurisdiction lack of consent 
is one of the elements of the crime of assault, and it must be affirma- 
tively proven by the prosecution. The jury should have been so in- 
structed. Likewise, the jury should have been instructed that consent 
would constitute a defense to the charge of housebreaking. McDermett 
v. United States, 98 A. 2nd 287 (D.C. Mun. App. , 1953). 
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Do. Trial counsel's failure to prepare adequately for trial led to 
a lack of familiarity with the elements of the offenses involved. In 
addition key witnesses had not been interviewed or obtained. Even 
though the prosecution's case upon the charges of housebreaking and 
assault stood unrebutted, counsel told the defendant not to testify in 
his own defense concerning the consent of the complaining witness. 
Where the defendant's rights to a fair trial are thus so flagrantly dis- 
regarded by his appointed counsel, a new trial should be granted. 
Burton v. United States, 151 F. 2nd 17. 


6. In support of his motion for new trial the defendant presented 
his own affidavit and the corroborating affidavits of three others. These 
affidavits present a convincing counter to the uncorroborated testimony 
of the complaining witness and they would, if believed by the jury, 
establish that the complaining witness had invited the defendant into her 
apartment and bed. This evidence is obviously material. It should also 
be regarded as newly discovered since the defendant had no opportunity 

to compile this evidence while incarcerated, and the appointed counsel 
failed to do so. 


ARGUMENT 
Preliminary Statement 


It appears necessary at the outset to discuss briefly the timeliness 
of certain of the specific issues raised. It is recognized that generally 
the accused must take appropriate steps before the trial court to pre- 
serve points on appeal and that in the instant proceeding (a) no objection 
was raised to the consolidation of the two indictments for trial (b) no 
specific jury instructions were requested and (c) that those made by the 
court were stated to be satisfactory to trial counsel. 


Since it is believed, however, that the points raised involve funda- 
mental rights of the accused, this court should, as it has in the past in 
not dissimilar circumstances, refuse to apply a harsh standard of time- 
liness. 
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This court has long been vigilant to protect the fundamental rights 
of defendants, particularly in criminal matters when the person involved 
is of limited intelligence or experience and is represented in the trial 
court by appointed counsel. In Tatum v. United States, 190 F. 2d 
612 (District of Columbia Cir. , 1951), the defendant's appointed counsel 
did not raise the issue of sanity during the trial, instructions on the 


subject were not requested and were not made by the trial court. 


This court pointed out that: 

"It has always been the custom of this court, however, 

in cases of serious criminal offenses to check care- 

fully the record for error prejudicial to defendant 

which he did not urge." 
Furthermore, it was noted quite forcibly that, ''Failure on the part of 
a trial court in a criminal case to instruct on all essential questions 
of law involved in the case whether requested or not would clearly 
affect substantial rights within the meaning of Rule 52(b)."" This is 
of particular importance in the present case where we find appointed 
counsel and a failure to instruct upon the specific elements of the two 


crimes upon which appellant was convicted. 


Likewise, it was noted in Mills v. United States, 228 F. 2d 645 

(District of Columbia Cir. , 1955), that: : 

"Where the error is so fundamental as not to submit 

to the jury the essential ingredients of the only of- 

fense on which the conviction could rest we think 

it is necessary to take note of it on our own motion." 
See also Pinkard v. United States, 240 F. 2d 632 (District of Columbia 
Cir. , 1957), and Smith v. United States, 230 F. 2d 935. 
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I. 


The Consolidation of the Indictment Charging Appellant 
With Taking Indecent Liberties With a Female Minor 
in Violation of the Miller Act with the Indictment 
Charging Housebreaking and Assault Effectively Pre- 
vented the Accused from Having a Fair Trial on the 
Later-Alleged Crimes. 


By motion filed October 16, 1956, the prosecution sought con- 
solidation of the two separate indictments brought against the ap- 
pellant (J.A. 2). By order dated October 26, 1956, the District 
Court authorized consolidation without objection from the defendant 
or his attorney (J.A. 3). 


In support of its motion the Government relied upon the pro- 
visions of Rule 8 of the Federal Rules of Criminal Procedure and 
Rule 13 of the Federal Rules of Criminal Procedure. An examination 
of the language of Rule 8 clearly reveals that that rule has no applica- 
tion to the consolidation of two separate indictments because it simply 


permits the charging of two more offenses ina single indictment. 


That the Government's motion for consolidation should have been 
opposed becomes abundantly clear in retrospect for it is universally 
felt that the taking of indecent liberties with a female of tender years 
by an adult man is one of the most heinous of crimes, and although it 
is true that the appellant was acquitted on the more serious charge it 


is clear beyond question that the evidence with respect to the more 


serious charge influenced the deliberations of the jury on the lesser 
charges to the detriment of the accused. 


The fundamental test to be applied in determining whether two 
or more offenses or two or more indictments may be joined for 
trial is whether such joinder will result or has resulted in an injustice 
to the accused. Whether the accused is prejudiced or subject to 
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injustice cannot always be determined prospectively, as in the instant 
case. This court gave tacit recognition to the foregoing conclusion in 
Peckham v. United States, 210 F. 2d 693. The defendant there urged 
that it was error for the lower court not to grant his motion to require 
the Government to elect upon which of two counts it would proceed. 

This court held that the overruling of the defendant’ s motion was not 
error principally because as to one offense he was acquitted and as 

to the other he was granted a new trial. Citing Dunaway v. United 
States, 92 U.S. Appeals D.C. 299, 205 F.2d 23, it was noted, however, 
that "If thereafter 'prejudice developed and was not cured by requiring an 
election or by other relief’ material error would afflict the trial." 


Perhaps the most easily-applied test or standard to be employed 
in determining whether two or more indictments may be joined for 
trial is that set forth in U.S. v. Smith, 112 F. 2d 83 , where the United 
States Court of Appeals of the Second Circuit stated, page 85: 

"While unlimited use of this statute (permitting 
joinder of indictments) should not be tolerated in 
the name of convenience alone, consolidation 
should be permitted when as here, the charges 
are so closely connected that all the evidence 
adduced in court would have been admissible if 
any one of the indictments had been brought to 


trial alone. Compare 48 Harvard Law Review 
510; 22 Minnesota Law Review 112." 


Application of the foregoing rule to the facts and circumstances pre- 
sented in this proceeding would clearly result in the conclusion that 
joinder of the two indictments for trial was highly prejudicial to the 
accused. Had the accused been tried separately on the housebreaking 
and assault charge, it is quite certain that much, if not all, of the 
minor female's testimony would have been excluded. As a further 
result the jury would not have had the opportunity to be influenced by 
her inflammatory testimony. Appellant recognizes, of course, that the 
acquittal on the more serious charge when first considered tends to 
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diminish the possibility of prejudice. However, it must be recognized 
that testimony of the character submitted through the minor child even 
though insufficient to result in conviction of violation of the Miller Act 
was certainly of a type to prejudice jury minds against the accused on 


the other less serious charges. Compare United States v. Levi, 177 
F. 2nd 827. 


As to the minor girl's testimony in a proceeding involving only 
the housebreaking and assault charges, it is submitted that the con- 
trolling general rule is that a person who is on trial charged with a 
particular crime may not be shown to be guilty thereof by evidence 
_ showing that he has committed other crimes. See 20 Am. Jur. Section 

309, page 288, where it is stated: 


"To admit proof of crimes other than the particular 
one with which the accused is charged would in- 
evitably lead to the inference that the depravity 
which motivated the previous crimes continued 

and was the basis for the commission of the parti- 
cular crime for which the accused must stand 

trial and the courts have repeatedly affirmed the 
impropriety of raising such a presumption of 

guilt by proof of other crimes. Furthermore, 

it is clear that evidence of other crimes compels 
the defendant to meet charges of which the indict- 
ment gives him no information, confuses him in 

his defense, raises a variety of issues, and thus 
diverts the attention of the jury from the charge 
immediately before it. The rule may be said to be 
an application of the principle that the evidence must 
be confined to the point in issue in the case on trial. 
In other words, evidence of collateral offenses must 
not be received as substantive evidence of the of- 
fense on trial." 


In Dunaway v. U.S., 205 F. 2d 23, this court in affirming the 
trial court's action consolidating three indictments for trial stated 
the controlling principle as follows: 
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"If because of the consolidation prejudice developed 
and was not cured by requiring an election or by 
other relief material error afflicted the trial. 
Prejudice has consistently been held to occur 
where consolidation embarrasses or confounds 
accused in making his defense." 

Earlier this court in Kidwell v. U. S., 38 U.S. App. D.C. 566, 
reversed the trial court's action permitting the joinder of two counts 
against the same defendant involving carnal knowledge of female minors. 
In holding that the joinder of the two counts constituted an abuse of the 
trial court's discretion it was stated 'It should not be permitted where 
the crimes charged are of such a nature that the jury might regard one 


as corroborative of the other, when, in fact, no corroboration exists. ' 


Although it is conceded that there is a fact dissimilarity between 


Kidwell and the instant case appellant contends that the principle 


enunciated and applied in Kidwell governs disposition of the issue in 

the present proceeding. It must be recognized that in Kidwell as here 

the jury could have been unduly influenced to the prejudice of the ac- 
cused by beleiving that the charge of a second crime of a sexual character 
was indicative of a tendency to commit crimes of this nature. The con- 
solidation was not only inherently prejudicial, but also responsible in 
large measure for an inaccurate, incomplete and difficult to understand 
charge from the judge. 


Il. 


The Trial Court Erred In Its Failure To Instruct 
The Jury Properly With Regard to the Element 

Of Intent As Specifically Applicable to the Offenses 
Alleged. 


The record discloses that in the course of instructions to the 


jury, which were in some respects rather extensive, the trial court 
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inaccurately and incompletely explained the element of criminal intent 
as it relates to the crimes of housebreaking and assault. 


The trial court's instruction on the element of intent on the Miller 
Act charge was as follows: 
"Now intent cannot be proved directly. We cannot 
photograph the processes of the human mind or fathom 
those processes. Intent must be shown by what a 
person says and by what a person does." (J.A. 47) 
In regard to the charge of housebreaking the court stated only: 


"I have already defined what we mean by intent. 

That applies to the charge of housebreaking just 

as much as it applies to the charge of taking in- 

decent liberties as I defined to you before." 

(J.A. 47) 
The court limited its instructions on intent to the foregoing, and it 
made no explanation at all of the element of intent as it relates to 


crimes of assault. 


The lay mind of a juror undoubtedly would understand the essence 
of the instructions given by the trial court to be that, if the defendant 
had committed certain acts, the intent must necessarily be presumed 
to have existed. Such a conclusion does not follow asa matter of law 
or human experience for intent does not flow from the mere proving 
of an act in itself. On the contrary, it was pointed out in Legatos v. 
United States, 222 F. 2d 678 (9th Cir. 1955), that the jury should be 
informed that intent is an essential element of the crime and that it 
is to be determined by the jury upon consideration of all the facts 


and circumstances and evidence. 


The impropriety of the court's instruction to the jury with respect 


| to the element of intent is most apparent on the charge of housebreaking. 
_With respect to that charge the court described the element of intent 


in the most general terms and referred the jury to its previous instruction 
on the subject to indecent liberties. Such an instruction is particularly 
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inappropriate because the crime of housebreaking as now defined by 
statute requires a very specific and definite type of intent. The 
specialized aspects of this intent are such that they would not nor- 
mally be grasped by the lay mind of a juror in the absence of a clear, 
complete and adequate instruction. An examination of the statute, 
District of Columbia Code 1951, Title 22, Section 1801, discloses 
that the crime of housebreaking involves not only the entry but 

also an intent to commit an additional act which isacrime in itself 
and such intent must have been present at the time of entry. In this 
respect, housebreaking is similar to the common law crime of burglary. 
In short, the trial court should have informed the jury that the intent 
required must be the intent to commit some criminal offense other 
than merely entering a house without previous permission from the 
owner. Secondly, it should have been pointed out to the jury that they 


must find that this intent existed at a precise moment of entry. 


The necessity for such an instruction is highlighted by the 
peculiar facts of this case. The record (J.A. 13) discloses that 
the defendant had known the complaining witness and her husband pre- 
viously and had, in fact, been at the apartment on that very night. 
Defendant and the complaining witness's husband went out together on 
the night in question. It may be inferred from this evidence that the 
defendant and the complaining witness's husband were on good terms 
and that defendant was acquainted with the family. Indeed, the com- 
plaining witness admits this. Under these circumstances the defendant 
might well have been entering the apartment for any number of per- 
fectly legitimate reasons. There is nothing in the record to show 
that the defendant had any means of knowing whether or not the com- 
plaining witness's husband was at home. Indeed, all the evidence 


would seem to point toward a perfectly legitimate intention upon the 


part of the defendant at the time he allegedly entered the apartment. 
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In Christensen v. United States, 90 F. 24152, (7th Cir. 1937), 
it was stated: 
"We think the accused was entitled to a definition 
of the crime and to specific instructions on the 
subject of criminal intention. The statute defines 


the offense which includes the intention which was 
a necessary element of the offense." 


Il. 


The Trial Court Erred In Its Failure To Instruct 
The Jury That Want of Consent on the Part of the 
Person Affected is a Necessary Element in the 
Crime of Assault. 


The jury was instructed that: 


"The taking of indecent liberties of a female 

without her consent may constitute an assault." 

(J.A. 48) 
No more was said in regard to the element of lack of consent. From 
this the lay mind might well suppose that merely from the nature of 
the act itself as alleged the jury might infer want of consent on the 
part of the complaining witness. Such general lack of consent as in- 
ferred from the experience of mankind is not adequate to support a 
criminal conviction. The crime of assault requires a specific lack of 
consent for a specific act at a certain time and place. This lack of 
‘consent must be a fact which affirmatively appears from the evidence. 
In McDermett v. United States, 98 A. 2d 287 (D.C. Municipal Appeals, 
1953), it was stated in regard to the crime of assault: 


"Want of consent of the person affected is a 4 
necessary element of the crime." 


Thus, we find that no specific instructions were given with regard to 


one of the necessary elements of the crime of assault. 
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| 

The failure to instruct the jury properly in this regard becomes 
extremely significant again in view of the rather bizarre facts and cir- 
cumstances of this case. Admittedly the appellant and the complaining 
witness were acquainted and had been acquainted for some time. It was 
also admitted that the appellant had prior acquaintanceship with the sister 
and husband of the complaining witness. Appellant certainly was no 
stranger yet he was charged and convicted of crimes not generally com- 
mitted by acquaintances. ; 


IV. 


The Failure of Defense Counsel to Present An 
Affirmative Case for the Defense and to Allow 
The Defendant to Testify Constituted Gross 
Error Which Should be Adequate to Justify 

A New Trial for the Appellant : 


At the termination of the prosecution's case the testimony of the 


complaining witness with regard to the crime of housebreaking and 
assault stood essentially uncontradicted. At that time a colloquy 
occurred between appellant and his trial counsel wherein your ap- 
pellant expressed his desire to take the stand and to testify in his 

own defense. Trial counsel's testimony (J.A. 64) admits that at this 
time he advised the defendant most strongly against taking the stand. 
While this did not amount to an absolute refusal to allow the defendant 
to take the stand, its effect upon a person of the defendant's limited 
experience and intelligence would as a practical matter completely 
foreclose any such effort on the part of the defendant. The trial 
counsel indicates that the primary reason for his advice was a belief 
that the defendant would not make a good witness. However, in view 
of the almost certain imminence of a conviction upon the uncontradicted 
testimony of the complaining witness there was very little to be lost 
by putting the defendant on the stand. Furthermore, if counsel had 
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adequately investigated the case prior to trial he would have discovered 
that the appellant's testimony would be substantiated in important res- 
pects by the testimony of his wife, Essie Grant, (J.A. 58) and by the 
testimony of Christine Williams (J.A. 57). In addition, the defendant's 
statement concerning his long and intimate acquaintance with the com- 
plaining witness is corroborated by the affidavit of Willie Joseph 
Williams (J.A. 58). 


Trial counsel's belief that it was unnecessary for the defendant 
to take the stand stemmed apparently from a conviction that the prose- 
cution had failed to prove the housebreaking charge as it had not proved 
an element of breaking (J.A. 69). Thus, it would seem that trial 
counsel's advice to the defendant was based largely upon a misunder- 
standing of the elements of the offense of housebreaking. 


The defense in this case was mishandled to the extent that no af- 
firmative attempt was made to rebut the prosecutions evidence. Sig- 
nificant witnesses were not interviewed prior to trial. In addition 

_the counsel's lack of familiarity with the offenses involved would 

seem to be one of the reasons for the inadequate instructions given to 

: the jury by the court below. In Burton v. United States, 151 F. 2nd 17 
(D.C., 1945), this Court indicated that a new trial should be ordered 
where a defendant's rights are so flagrantly disregarded by counsel fs 

of his own choosing that justice is miscarried manifestly. It was in- 
timated therein that a somewhat more liberal standard should rightfully 

_be employed to safeguard the rights of defendants represented by ap- 
pointed counsel. In any event the shortcomings of counsel may well 


be so serious as to come within the purview of the foregoing rule. s 


The defendant in a criminal case is granted a statutory right 
to testify in his own defense. Act, June 25, 1948, 62 Stat. 833, 
Chap. 645, Title 18, U.S.C.A., Section 3481 states: 
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"In trial of all persons charged with the com- 
mission of offenses against the United States and 
in all proceedings in courts of inquiry within a 
state, district, possession or territory the per- 
son charged shall at his own request be a.com- 
petent witness. His failure to make such request 
shall not create any presumption against him. id 
(Emphasis supplied). ! 


It has been recognized in the past that under this See there is some- 
thing akin to a right to testify in one's defense. The admonition of 


trial counsel effectively denied this right to the defendant. United States 
v. Haynes, 81 F. Supp. 63 (W. D. Pa., 1948). : 


V. 


A New Trial Should Be Granted To the Appellant 
On The Significant and Material Evidence Which 
Should be Regarded as Newly-discovered Evidence 
In View of the Fact That it was Not Available at the 
Trial Due to Appellant's Lack of Opportunity To 
Present or Gather Such Evidence and the Appointed 
Counsel's Inability to Discover Such Evidence. 


The testimony offered by the appellant in his affidavit to the 


trial court discloses that he and the complaining witness, Essie Mae 
Bennett, had known each other for approximately six months and had 
been on intimate terms for approximately the same period of time 
(J.A. 54). It further discloses that on the night in question he was 
invited by Essie Mae Bennett into the apartment in question and into 
her bed (J.A. 55, 56). This testimony is obviously material in 

that it completely negates the essential elements of both housebreaking 
and assault and contradicts the testimony of the complaining witness 
who stated that she had never gone out with the defendant except when 
accompanied by her husband. From the affidavit of the witness 
Christine Williams it is apparent that she could testify to having seen 
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the defendant in the company of 2 woman whom she could identify as 
Essie Mae Bennett, the complaining witness (J.A. 57). The affidavit 
of the defendant's wife, Essie Grant (J.A. 58), circumstantially cor- 
roborates the fact of such a relationship between the defendant and 
the complaining witness. Most significant, however, is the affidavit 
of Willie Joseph Williams who had been acquainted with both the defendant 
and the complaining witness for a long period of time (J.A. 58). This 
witness testifies to having known of the relationship between Nathan 
Grant and Essie May Bennett and recalls several instances when he had 
seen them together. In spite of the plain and obvious importance of this 
testimony the trial court in its findings of fact and conclusions of law 
upon the motion stated: 

"The court finds the testimony of Williams as evidenced 

by his affidavit of no substantial importance in deter- 

mining the issues of the case” (J. A. 77) 

Taken together this testimony presents a coherent and believable 
whole which completely absolves the defendant of the charges presented 
in the indictment, housebreaking and assault. It is apparent that this 
testimony is material. It should be regarded as newly-discovered; for 
obviously defendant did not have an opportunity to prepare this evidence 
while he was incarcerated. Furthermore, it is apparent that the ap- 
pointed trial counsel made no effort to apprise himself of the availability 

or significance of this evidence prior to trial and did not properly evaluate 
its importance during the trial. Thereby, the rights of the defendant 
to a day in court were flagrantly disregarded. 


CONC LUSION 


Appellant is a negro described by trial counsel as "pitifully 
dumb" (J. A. 74) who between the time of his arrest and conviction 
was represented by four different attorneys - the oast three court 
appointed (J. A. 56). The record considered as a whole convincingly 
demonstrates that of the two accounts of the occurrences which led to 
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the accused's arrest and conviction his, the appellant's, is much more 
readily believed than that of the complaining witness. It is respectfully 
submitted that the conflicting stories should have been fully presented 
to the jury for resolution and that the failure so to do denied to the ac- 
cused a fair trial. Accordingly, it is requested that for the reasons 
hereinbefore set forth that this case be remanded to the District Court 


for a new trial. 


Respe ctfully submitted, 


FRANCIS W. McINERNY 


204 Commonwealth Building 
Washington, D. C. 


Attorney for Appellant 





